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Reply brief of the office of ratepayer advocates on the pricing for use of the high frequency portion of the loop (HFPL)

I. INTRODUCTION

The Office of Ratepayer Advocates (ORA) hereby submits this Reply Brief on the Pricing for Use of the High Frequency Portion of the Loop (HFPL) in the above-captioned proceeding in accordance with Rule 75 of the Commission’s Rules of Practice and Procedure and the schedule set by Administrative Law Judge (ALJ) Jones.

II. A Non-Zero Price for Use of the HFPL is Appropriate.

All parties, except for Rhythms Links, Inc. (Rhythms), agree that a non-zero price for use of the HFPL is appropriate.  ORA believes it is appropriate because new services over the loop should contribute their share to recovery of loop costs, including recovery of any common costs, costs of capital and depreciation costs.  The Utility Reform Network (TURN) similarly believes that:

When a local loop is deployed, the input is necessary for the provision of a wide variety of services, including basic local exchange service, intra and inter-LATA toll access, basic vertical services . . .  The costs of the loop are not avoidable when any individual service is discontinued. Rather, all services that share the loop input would have to be discontinued before the cost would be avoided. Arguments that the incremental cost of the HFPL UNE is zero ignore the shared nature of the loop input.  By definition, a zero price for the HFPL UNE is a non-cost based price.

The loop is a common cost that should be allocated among all services using that element.  Therefore, it is reasonable that all services benefiting from their utilization of the local loop to share in the loop cost recovery.
   

A. Pacific Bell

The parties, however, differ on what the price of the HFPL should be.  Pacific Bell (Pacific) continues to assert that the interim rate of $5.85 should be made permanent.   Pacific argues that the HFPL portion should bear 50% of the current price of the unbundled loop ($11.70) because a single copper loop provides two dedicated connections –a dedicated voice connection and a dedicated data connection.  Pacific argues that these dedicated connections jointly cause the cost of the loop.
  Therefore, Pacific states that its proposed price of $5.85 for the HFPL is reasonable.

Pacific’s argument should be rejected.  Its cost-causation argument is flawed because the HFPL causes no direct costs.  Hence, there are no direct costs to be recovered.  Furthermore, as TURN notes in its Opening Brief, on June 14, 2001, this Commission issued a Ruling initiating a re-examination of Pacific’s loop and switching costs.
  The Ruling found significant evidence that Pacific’s UNE loop costs and prices may be overstated by 20% of more.
  Moreover, Pacific’s proposed price is neither reasonable nor cost-based.


Pacific also argues that its proposed price will be pro-competitive.  It claims that during the 13 months the interim price has been in effect, “CLECs have purchased significant increasing volumes of line-shared lines.”
  Pacific, however, fails to point out that the CLEC that is purchasing these “increased volumes” is SBC’s ASI, not an unaffiliated CLEC that is in competition with Pacific.  ASI has purchased more than 95% of those line-shared lines.  Therefore, to cite its own affiliate’s line sharing business as though that business was pro-competitive is misleading.  

ORA agrees with Rhythms that “[m]oney paid to the incumbent by its retail xDSL affiliate is not a cost, but instead is merely an intra-SBC transfer. . . . [S]uch payments amount to moving funds from one pocket to another within the same corporate trousers.”
   As Rhythms further notes, “[t]here is no financial imperative for the ILEC’s data affiliate to recover the imputed costs of a shared line in its prices for DSL-based services.  As long as the affiliate’s losses in providing DSL-based services are smaller than the line-sharing charge that Pacific or Verizon imposes, the affiliate is actually contributing profit to the corporate bottom line.”

 
Pacific’s claim that it does not provide DSL service is also disingenuous.
  In its Opening Brief in a footnote, Pacific states that it  “ . . .does not provide DSL service; it will therefore not serve CLEC customers. . .”
  This statement is misleading because Pacific is involved simultaneously in a proceeding before this Commission (A.00-01-023) where the distinction between Pacific and ASI has been called into question.  The June 1, 2001, ruling in that case granting a stay of the proceeding, took note of the January 9, 2001 decision of the U.S. Court of Appeals for the DC Circuit, Association of Communications Enterprise v. FCC.   The June 1, 2001 ruling stated that, “[t]he Court reversed the determination of the FCC that the separate affiliate formed to take over advanced services functions of Pacific could provide such services free of Telecommunications restriction.  The Court effectively ruled that the affiliate would be a successor or assign of Pacific, and thus subject to obligations applicable to incumbent local exchange carriers.”
  For Pacific now to claim that it does not offer DSL service because ASI does so instead is also misleading.

B. Verizon California, Inc.

Verizon California Inc. (Verizon) proposes $7.32, an amount that is more than twice the interim rate established by the Commission for that carrier. Verizon asserts that if it is providing the HFPL on the existing all copper loop, it cannot efficiently introduce fiber into this loop or convert that customer to a hybrid fiber/copper loop.
  It argues that this constraint leaves Verizon in a position where it must essentially maintain two separate loop networks: a copper network and a fiber-fed DLC network.
  It asserts that the degree to which maintaining the copper for 100% copper loops exceeds the cost for maintaining fiber over a fiber-fed DLC configuration is directly attributable to the requirement that Verizon provide the HFPL over the existing “long” copper loops.
  

ORA disagrees with Verizon’s sudden conversion to finding a direct cost associated with providing the HFPL.
  No TELRIC rationale, which it otherwise alludes to, can be found to justify recovery of “embedded” costs.  Furthermore, Verizon’s disinclination to migrate DSL customers to fiber is an artificial one, not a legal or technical requirement.   ORA agrees with Rhythms that Verizon witness Mr. Collins has failed to suggest what constraints require Verizon to continue to provide access to the HFPL over all-copper loops.
  Furthermore, as Rhythms notes, “[d]eployment of line sharing over an all-copper loop today does not preclude Verizon from deploying fiber, implementing a forward-looking network design or providing line sharing over fiber-fed loops in the future.”
  Verizon’s costs assertions should be rejected and its proposed pricing recommendation ignored.

C. Rhythms


Rhythms argues that a zero-price for the HFPL is appropriate.  Rhythms asserts that “a positive price for access to the HFPL discriminates against customers who subscribe to line-shared DSL services.”
  ORA disagrees.  A zero-price is not appropriate because it is not cost-based.  Furthermore, a zero-price is unreasonable because line sharing DSL customers should pay the joint and common costs associated with the service they are utilizing over the HFPL.  As other services, including voice, migrate to the high frequency, customers should be expected to pay a price which contributes to the recovery of the local loop costs.  Indeed, as the Final Arbitrator’s Report (FAR) anticipated, voice services themselves will likely migrate to the HFPL and their pricing should follow.  Should customers obtain several voice channels over the same high frequency, they should be expected to pay the appropriate price - - the issue is the service and its cost recovery, not the frequency of the transmission.

III. Pacific and Verizon Should Not Be Permitted To Retain New Revenues Derived From The HFPL Without Any Offsets.

ORA agrees with Rhythms and TURN that the ILECs already fully recover their loop costs.  Thus, a monthly recurring charge for use of the HFPL would result in new revenues for them that amount to double recovery.  Both Pacific and Verizon admitted that they recover the full costs of their loops.  Verizon has stated to the FCC that “[s]ince ADSL employs the existing loop for new applications, the costs of the loop are already recovered through existing rates.”
  Similarly, Pacific stated to this Commission that “. . . Pacific Bell’s retail end users already pay the Commission-approved and FCC approved prices that recover the cost of the copper loop over which the ADSL service is placed.”
  Furthermore, as Rhythms notes, “[m]ore recently, SBC costing experts admitted in a line sharing arbitration in Illinois that Ameritech Illinois’ provisioning of the line sharing UNE did not cause Ameritech Illinois to incur any additional costs.”

Since both Pacific and Verizon already fully recover their direct loop costs, ORA and TURN agree that they should be required to refund the revenues derived from the sale of the HFPL to ratepayers by an offset to their draws from the CHCF - B.  Specifically, these new revenues should be offset dollar for dollar against Pacific’s and Verizon’s external subsidy draws, which recover the differences between rates they charge for the local loop and their asserted costs for provisioning that loop.  As TURN notes, there will be no net increase in the high cost fund.
  The high cost fund will be kept at the same level and will simply be used as a convenient mechanism to reduce ratepayers’ rates to ensure that there is no over-recovery of loop costs by the ILECs.


Rhythms agrees that a positive price for the HFPL will result in “new money” for Pacific and Verizon.  Rhythms, however, disagrees with ORA’s and TURN’s proposal to eliminate double recovery through the CHCF-B.  Rhythms states that a positive price for the HFPL, if discounted against the ILECs’ draws, would represent an inappropriate subsidy of the CHCF-B.  Rhythms states that “[a]pplying HFPL revenue to fund part of the CHCF-B would convert the current explicit, competitively neutral universal service funding to an implicit subsidy from DSL customers.”

ORA disagrees.  ORA, like TURN, is merely recommending that the additional revenues Pacific and Verizon gain from end-users purchasing line sharing DSL from CLECs be taken into account in reducing the subsidy from the CHCF-B that Pacific and Verizon would otherwise receive to cover their loop costs.  Indeed, Rhythms itself pointed out, “if anything, the current level of support provided through the CHCF-B may be excessive, and Pacific may be recovering far more than its total forward-looking costs of providing residential basic exchange service. . .”
  This is all the more reason why the draw from the CHCF-B must be adjusted on a dollar-for-dollar basis for the new revenue Pacific and Verizon will gain from their DSL line sharing over the HFPL.

//

//

//

CONCLUSION

For all of the foregoing reasons, the Commission should adopt a non-zero price for the HFPL.  Pacific’s price for the HFPL should be no more than $2.46 and Verizon’s price should be set at no more than $3.00, the current interim price.  Additionally, in order to ensure that there is no windfall profit resulting from the sale of the HFPL, Pacific and Verizon should be required to offset the revenues that they derive from the sale of the HFPL by a dollar-for-dollar reduction in their draws from the CHCF-B. 
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