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opening brief of the office of ratepayer advocates on the pricing for use of the high frequency portion of the loop (HFPL)

I. INTRODUCTION

The Office of Ratepayer Advocates (ORA) hereby submits this Opening Brief on the Pricing for Use of the High Frequency Portion of the Loop (HFPL) in the above-captioned proceeding in accordance with Rule 75 of the Commission’s Rules of Practice and Procedure and the schedule set by Administrative Law Judge (ALJ) Jones.

The purpose of this phase of the line sharing proceeding is to determine permanent prices for access to and use of the HFPL over copper loops of Pacific Bell (Pacific) and Verizon, California Inc. (previously known as GTE, California, Inc).  In the interim phase of this proceeding, the Commission held that Incumbent Local Exchange Carriers’ (ILECs) must provide access to the HFPL to Competitive Local Exchange Carriers (CLECs) and Data Local Exchange Carriers (DLECs) pursuant to a Federal Communications Commission’s (FCC) Order (Order).
  In the Order, the FCC found that the HFPL meets the statutory definition of a network element, and must be unbundled pursuant to §§ 251(d)(2) and 251(c)(3) of the Federal Telecommunications Act of 1996 (Act).  In the Interim Opinion, this Commission further held that the ILECs should be allowed to charge a price for the use of the loop and established interim monthly recurring rates for use of the HFPL.  A $5.85 interim monthly rate was established for Pacific and $3.00 for Verizon.

In this brief, the following issues regarding permanent pricing for use of the HFPL will be addressed: (1) What the monthly recurring charge for use of the HFPL should be; (2) How the revenues derived from the HFPL should be treated; and (3) How the balances in the memorandum accounts established in the Interim Opinion should be treated.

Prices for uses of network elements of fiber-fed loops in the copper sub-loops in loop architectures utilizing New Generation Digital Loop Carrier (NGDLC) systems will be addressed in later phases of this proceeding.

II. SUMMARY OF RECOMMENDATIONS

The Act requires that unbundled network elements (UNE) rates be just, reasonable and nondiscriminatory.
  The Act further requires that determinations by state commissions of just and reasonable UNE rates shall be based on cost, be nondiscriminatory, and may include a reasonable profit.
  In order to meet these requirements, the Commission should adopt the following recommendations:

1.  The price for the HFPL should be cost-based;

2. The cost-based price should be fixed as an allocation of the unbundled loop charge;

3. Revenues derived from the HFPL should be offset dollar for dollar against the money that Pacific and Verizon draw from the California High Cost Fund – B (CHCF-B); and

4. The differences between the interim prices and the permanent prices resulting from this phase of the proceeding should be returned to ratepayers.

Adoption of these recommendations will result in a fair and non-discriminatory price for the HFPL, which does not inhibit competition, does not disadvantage ratepayers who wish to use the HFLP, and does make a fair contribution to loop cost recovery.

III. DISCUSSION

The Final Arbitrator’s Report (FAR) adopted in the Interim Opinion established interim monthly recurring rates for use of the HFPL for Pacific and Verizon.  The Commission did this despite the undisputed fact that Pacific and Verizon, as the Interim Opinion stated, “allocated no costs to their ADSL services for their interstate retail rates,” the standard the FCC in its Line Sharing Order had recommended.
  These interim monthly recurring rates were arrived at without regard to the cost structure of either carrier.  These charges were added to the loop charges already collected by ILECs for their local loops without any cost studies to support the reasonableness of the adopted prices.  The “billions of dollars”
 ILECs were allegedly devoting to deploying broadband service capabilities were cited as justification for allocating some unknown and unverified costs to the line sharing loop rate.


Given that the interim rates were set without regard to cost, it is essential that, in establishing the permanent rates, the Commission ensure that these rates are based on cost.

A. What Should Be The Monthly Recurring Charge For The Use Of The HFPL?


ORA agrees with the FAR that there cannot be an “allocation of zero common cost, zero cost of capital, and zero economic depreciation for the HFPL.”
  As Dr. Johnston stated in his testimony, it would be unreasonable for services that use the loop to escape contribution to collection of the cost of the loop.
  New services over the loop should contribute their share to recovery of loop costs, including recovery of any common costs, costs of capital and depreciation costs.  Dr. Roycroft on behalf of TURN also stated in his testimony that a zero price for the HFPL is not what one would expect in a competitive industry and is not cost-based.

Parties differ on what the monthly recurring charge for the use of the HFPL should be.  Pacific supports the $5.85 rate adopted by the Commission in the Interim Opinion and argues that this rate should be permanent.  Verizon argues that its permanent rate should be $7.32, an amount that is more than twice the interim rate established by the Commission.  Rhythms argues that the permanent rate should be zero.  TURN argues that the permanent rates should be $2.0025 for Pacific and $2.3175 for Verizon.
  ORA recommends a rate of no more than $2.46 for Pacific and $3.00 for Verizon for use of the HFPL as explained by Dr. Johnston in his direct testimony.

The ILECs’ proposals should be rejected because they are not cost-based, but a zero price proposed by Rhythms is also inadequate because it is not cost-based and has been rejected by the FAR.  A permanent rate for Pacific in the range of $2.00 as proposed by ORA and TURN is reasonable and should be adopted for use of the HFPL.  For Verizon, the interim rate of $3.00 should be made permanent.

1. Pacific’s Proposed Rate Of $5.85 Should Be Rejected


Pacific contends that the interim rate of $5.85 is reasonable and should be adopted as the permanent rate for use of the HFPL.  Pacific’s witness, Mr. Scholl, states that Pacific is not receiving more than its forward-looking costs associated with a shared loop when a CLEC pays $5.85 for the line sharing UNE.
  Pacific, however, provides no evidence that there are forward-looking costs associated with the HFPL.  Mr. Scholl certainly does not make any showing that there are direct costs incurred for use of the HFPL.


He goes on to argue that there should be a “mark-up” for shared and common costs in the range of 46% of the total TSLRICs for the HFPL.  There is, however, no TSLRIC established for the HFPL, nor a TELRIC, from which to make the 46% mark-up.  The 46% mark-up Pacific proposes is also at odds with the Commission’s UNE pricing decision wherein the mark-up is only 19%.
  The HFPL is, after all, a UNE and therefore, the appropriate mark-up cannot be 46%.

2. Verizon’s Proposed Rate Of $7.32 Should Also Be Rejected


Verizon’s proposes a rate of $7.32 for use of the HFPL.  In the interim line sharing phase, Verizon made no request for a monthly recurring charge for the use of the HFPL and certainly did not attribute any direct cost to this use.  Verizon now argues there should be a monthly recurring charge.

Verizon’s witness, Mr. Collins, states that Verizon will incur “embedded constraint costs” in the provision of HFPL over home-run cooper loops.
  He argues that embedded costs are incurred because Verizon must maintain copper loops in the 12-16kft loop range.
  He claims that since these longer loops will be replaced by fiber-fed loops at some undetermined point in the future, line sharing forces Verizon to incur extra expenses maintaining these loops in order for customers so situated to continue to use the HFPL.
  He claims that Verizon cannot migrate customers in this copper loop range without taking away the end-user customer’s ability to use the HFPL.

Mr. Collins’ testimony is unpersuasive.  He fails to point out any technical reason as to why Verizon cannot migrate customers to more efficient fiber-fed configurations.  In fact, there is no technical reason why such migration cannot be done.  There is only Verizon’s implicit refusal to allow line sharing on fiber-fed loops.  Thus, the migratory constraint is not really an embedded cost but a cost associated with regulatory resistance to unbundling any future fiber-fed DLC configuration.


Additionally, Mr. Collin’s “embedded cost” explanation should be rejected because it is inconsistent with the FCC’s TELRIC costing principle and this Commission’s Consensus Costing Principles.  The FCC prohibits considering embedded costs in the calculation of the forward-looking economic cost of a UNE.  The Interim Opinion allowed recovery of joint and common costs associated with the use of the HFPL.  Embedded costs, however, were not recognized.  Therefore, Verizon’s proposed monthly recurring rate should be rejected.

3. A Zero Price For The HFPL Proposed By Rhythms Is Also Inadequate


Ms. Murray on behalf of Rhythms contends that the price for the HFPL should be $0.  While ORA agrees with Ms. Murray that “Pacific and Verizon have no incentive to facilitate competitive entry by making the use of unbundled network elements easy or inexpensive,”
 ORA disagrees that the permanent price for the HFPL should be zero because there are no direct costs associated with the HFPL.  The FAR adopted in the Interim Opinion likewise found that a zero price for the HFPL was unreasonable:

Based on our expertise and long experience in this area, we conclude that it is presumptively unreasonable to find a just, reasonable, and nondiscriminatory interim rate subject to later true-up adjustment for use of the high frequency portion of the loop to be zero, taking into account forward-looking cost of capital and economic depreciation, including a reasonable profit.


Ms. Murray also states that the rate should be $0 because “SBC incurs no economic cost when Pacific or an affiliate uses the HFPL to provide line-shared DSL services.”
  ORA disagrees.  Dr. Johnston explained why Ms. Murray’s statement is not convincing in his testimony as follows:

If we were to take [Ms. Murray’s] logic further, we might suppose that as analog voice services were to migrate to the high frequency portion of the loop, and traditional analog voice services to disappear from the loop, Pacific Bell would not incur any economic costs for provisioning those digital or data services . . . . The historical priority of voice should make no difference.  As voice or analog uses of the loop are displaced by digital or data, the loop costs must nevertheless be recovered….

Therefore, it is appropriate for the Commission to allocate a portion of the loop charge as a price for the use of the HFPL in line sharing.  ORA strongly recommends that as new services use the local loop, those new services contribute to recovering the costs of the loop.

4. The Use Of The HFPL Must Be Cost-Based

If the charge for use of the HFPL is not cost-based, but is instead an addition to the loop charge as the interim rates are, it poses significant risks to ratepayers as new digital services replace analog.  Dr. Johnston explained what those risks are in his testimony:

[If the charge is not cost-based,] you would have the strange situation of new digital services  being used as an excuse to pile charges to a loop price based on the current voice services.  Thus, ratepayers would pay the residual voice-grade loop charge, and also pay indirectly the additional charge for new digital services even as the latter were replacing the former.  Soon the loop price could double or triple.

Thus, if the logic of the interim pricing is continued -- that is, adding charges to the unbundled loop for new services such as HFPL instead of allocating use of the HFPL as a portion of the unbundled loop charge -- the residual voice services-driven costs of the loop would remain unchanged and the new costs, ascribed to high-bandwidth services riding the copper, would be added to voice charges.  Moreover, even as loop costs were going down for the ILEC, digital services being more cost-effective than analog, the loop price would be going up.  This anomaly must be avoided.

B. Treatment of Revenues Derived from the Use of the HFPL

Pacific and Verizon, under the current regulatory structure, already recover the full cost of their loops.  Thus, a monthly recurring charge for use of the HFPL will result in additional revenues for them.  If Pacific and Verizon were allowed to keep these revenues without any offsets, there would be a windfall profit from sales of the HFPL UNE.  In order to prevent the over-recovery of loop costs, Pacific and Verizon should be required to refund the revenues derived from the sale of the HFPL to ratepayers by an offset to their draws from the CHCF - B.  Specifically, these new revenues should be offset dollar for dollar against Pacific’s and Verizon’s external subsidy draws, which recover the differences between rates they charge for the local loop and their asserted costs for provisioning that loop.  This will ensure that there is no over-recovery of loop costs by the ILECs.

C. Treatment of Remaining Balances In the Memorandum Accounts

The FAR adopted in the Interim Opinion ordered Pacific and Verizon to maintain a memorandum account to record revenues from the monthly recurring charge for access to the HFPL.
  The FAR also held that the memorandum account would be subject to interest, either by the application of interest on the balance, or the application of interest on any amounts late subject to true-up adjustment.

The balance in the memorandum accounts should be used to reduce Pacific’s and Verizon’s voice customers rates such that the reduction in revenues from voice customers matches the increase in revenues from line sharing service.  It is only equitable that voice customers should realize reduced rates as a result of increased revenues from line sharing if those revenues are greater than the ILEC costs associated with use of the high frequency portion of the loop.

Besides the fairness to ratepayers, balancing revenues against costs would neutralize, as the Interim Opinion puts it, “any advantage the ILECs might otherwise have by making the balance in the memoranda accounts subject to refund to voice customers, or used in some other way, to level the competitive field between ILECs and CLCs.”
  It will ensure fairness and competitive neutrality between ILECs and CLECs.

IV. CONCLUSION

For all of the foregoing reasons, the Commission should establish a permanent rate for use of the HFPL that is cost-based, fair and non-discriminatory and not anti-competitive.  ORA’s proposed rate for Pacific of no more than $2.46 and $3.00 for Verizon for use of the HFPL should be adopted.  Additionally, in order to ensure that there is no windfall profit resulting from the sale of the HFPL, Pacific and Verizon should be required to offset the revenues that they derive from the sale of the HFPL by a dollar for dollar reduction in their draws from the CHCF-B.  Lastly, the differences between the interim prices and the permanent prices resulting from this phase of the proceeding should be returned to ratepayers through the CHCF-B as well.
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