





16.   CONSUMER PROTECTION





16.1.    FAIR DEALING





16.1.1. Electric Service is a Necessity  (DRA)





	While Direct Access makes electric service competitive and, therefore, an appropriate subject for market-determined rates, electric service continues to be an essential service and Aaffected with a public interest@.





16.1.4. Non-discriminatory Credit & Deposit Rules  


16.1.4.1. Electric Service Providers Should Be Required to Offer Only Non-Discriminatory Terms and Conditions of Service. (DRA)


	All ESPs should be required to offer publicly-supervised Terms and Conditions of service.  Where the Terms and Conditions of Utility service are expressed in filed and regulated Tariff which include Rate regulation, the Terms and Conditions of Market Service would be subject to significantly less regulation ---and would not include any Rate regulation, and should be called Standard Contracts to emphasize the difference.





	Electric service, by any ESP, should be equally-available to all similarly-situated potential customers.  The CPUC has an interest in controlling Acherry-picking@ and preventing Aredlining@.  This would not prevent customers from bearing the appropriate costs of capacity expansion for relevant customer information activities.








16.2    RIGHT TO EFFECTIVE REDRESS (UCAN)








Elements:   	Consumers must have free or low-cost access to redress


	 	The forum must be neutral


	 	Mediation can be encouraged, but can't be compulsory


	  	Penalties imposed upon providers must be used for consumer education 			or advocacy


              	Complainants must have access to CPUC-compiled market conduct data


	  	The CPUC should refer patterns of abuses to consumer attorneys for 			class action and statutory remedies.














16.2.1.   Consumers must have free or low-cost access to redress





	Where complaints by consumers can not be readily resolved by a service provider, an individual consumer must be afforded access to regulatory redress at no cost to that consumer.   This is the status quo and it should be preserved during the transitional years, at the least.    Access to no-cost regulatory relief means that the consumer should not be charged any filing fees or assessed any costs for pursuing regulatory relief.    It does not mean that the time spent pursuing a case or travel and out-of-pocket costs will be necessarily recovered by the complainant regardless of the outcome. 


	However, where an individual prevails in a regulatory complaint, the damages awarded should include reimbursement of costs incurred in pursuing an action in addition to restitution normally awarded by the CPUC.    This no-cost redress is essential if the Commission is to encourage consumers to bring complaints to their attention.   It is also necessary to level the playing field advantage enjoyed by better �resourced providers. 





16.2.2.    The forum must be neutral





	The forum in which complaints are resolved must be neutral.   The arbitrators need not be Commission ALJs, but they can not be representatives of or affiliated with energy service providers.     Ideally, the CPUC could enlist the use of trained, but local arbitrators, to conduct formal hearings and render recommendations that would be reviewed by the CPUC.    An evidentiary record should be kept, but it can be taped, rather than transcripted.





 	The Commission's current expedited complaint process is an adequate process by which formal complaints can be cost-effectively heard and decided.  








16.2.3.    Mediation can be encouraged, but can not be compulsory





	Mediation and other alternative dispute resolution tools should be encouraged.   However, they can not be compulsory.   Nor can a consumer be penalized for not submitting to mediation.





	As a means of encouragement, local mediation should be made available to an  individual complainant within two weeks of filing a complaint.    If mediation is chosen by both parties, the individual consumer should have made available the presence of a CPUC staff advocate or a qualified intervenor advocacy group representative at the mediation to assist on behalf of that individual.  





	If the parties do not choose mediation, then the expedited complaint process should be made available to the complainant.








16.2.4.    Penalties imposed upon providers must be used for consumer education 		or advocacy





	Not all complaints will result in penalties imposed upon service providers.   Most complaints will either be found to be warrantless or will result in restitution to the complainant.  However, where a pattern of abuses is discovered and proved, the Commission is empowered to impose financial penalties upon a licensed service provider as a condition for retainer of the license.    Where a financial penalty is assessed, the proceeds should be applied to promotion of consumer education and/or 











16.2.5.    Complainants must have access to CPUC-compiled market conduct data





	As part of its on-going market conduct oversight responsibilities and as part of its customer education duties (as discussed under "Consumer Education) the CPUC staff will be compiling data about the complaint records, financial viability, prices and service quality of any and all service providers licensed to do business in California.    Much of this data will be made available to consumers who are shopping for energy services.   However, all of this data should be made available to complainants that have filed formal complaints to the Commission about an energy provider(s).    





	In assessing a complaint against an energy provider, the Commission must consider not only an individual isolated complaint but also whether a pattern of inappropriate business practices is extant.    Complainants must have access to such data and must be able to enter it into an administrative record in order for the data to be fairly adjudged by the Commission.   








16.2.6.     The CPUC should refer patterns of abuses to consumer attorneys for class action and statutory remedies.





	The Commission's market conduct duties will lead it to identify patterns of abuse or misconduct by energy service providers.   In order to make maximum use of limited staff resources, the Commission should share its market conduct findings with private consumer attorneys who may wish to initiate civil class actions against one or more providers.    This frees the Commission from the burden of resource-draining litigation where one or more providers is engaging in clearly inappropriate behaviors.    The civil courts share concurrent jurisdiction with the Commission and are empowered to awarded specific and general damages for tortious actions as well as general consumer-related statutory damages.   








	One of the Commission's roles could be to facilitate private and public prosecution of misleading information.   For example, when companies engage in inappropriate marketing transactions, the state attorney general, local district attorneys and consumer class-action attorneys can utilize the state's Business & Professions Code to discourage such behaviors and gain remedies for victimized consumers.  The CPUC should serve as a clearinghouse for complaints and references to such attorneys.   


	The CPUC's public intake functions are essential and low-cost means of identifying such abuses.  The private or prosecutorial attorneys offices can expeditiously act once the CPUC makes public the fact that complaints to the CPUC indicates a pattern of deceit.     While the CPUC would not be acting as a referral panel, the disclosure of complaint information will enable interested private parties to pursue remedies independent of, or in conjunction with, CPUC staff, as is done presently.  





	The Commission's resources are best utilized as a collector and distributor of information first, and a prosecutor second.   However, where no private attorneys are willing or able to pursue case, the Commission is obligated to self-initiate regulatory action or to instruct its staff to pursue civil or criminal remedies, where warranted. 
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