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Chapter 7.  Rules for a Competitive Marketplace





7.0  Statement of the Problem and Overview of Options 



The problem is to determine what rules should govern the competitive provision of retail electric service and how those rules should be enforced.  Addressing this problem entails specifying the activities and entities to which the rules should apply, the content of the rules, and the means of enforcing the rules, including designation of responsible enforcement authorities and a process for resolving complaints.  A competitive market for electric services cannot and should not be a pure laissez-faire environment.  Ensuring healthy competition entails specifying certain activities to be required of market participants and other activities to be limited or prohibited.  Beyond these constraints, which will be the focus of market rules, the underlying supposition is that "everything not explicitly prohibited is permitted," unless, of course, new problems arise and the rules need to be modified. 



The term "market rules" should be read as synonymous with the terms "standards of conduct" and "codes of conduct," of which examples drawn from other contexts are discussed in this chapter for illustrative purposes.  These terms should all be read as generic, with no implied distinctions about how the rules should be developed or enforced.  The discussion in this chapter aims both to recognize applicable rules that already exist and to identify needs for and suggest new rules.





	7.0.1  Activities Requiring Market Rules



The market rules discussed in this chapter are intended to govern three principal areas:  system operations (technical needs to ensure safety, reliability and management of system-wide effects); fair competition (to minimize barriers to entry and  facilitate sustainable, efficient competition); and, consumer protection (fair dealing and protection of privacy).  This chapter does not try to address activities that are under the jurisdiction of the Federal Energy Regulatory Commission (FERC).  California market rules may, however, apply to entities regulated by the FERC to the extent those entities also engage in activities subject to state jurisdiction. 



		7.0.1.1  System Operations



The interconnected nature of the electricity delivery system requires the new marketplace to be more integrated than other competitive markets.  In particular, there is a need for market rules to minimize the likelihood that the action of any given  party may have unanticipated effects that impair safety and reliability.  These rules should enhance the ability of providers to fulfill the terms of direct access contracts without imposing costs on other parties, including customers of the Power Exchange.  Means to achieve this objective include registration and licensing to ensure the technical capabilities of parties.



Rules to safeguard system operations should include a means to compensate parties adversely affected to recover any costs imposed on them as a consequence of a party's failure to perform appropriately.  Although the ISO settlement process is being designed to assign such costs to responsible parties, it may be advisable to devise a complementary mechanism for collecting the necessary funds and distributing them to appropriate parties.  Some kind of financial assurance such as bonding may be required for this purpose. 



		7.0.1.2  Fair Competition



The objective of market rules in this area is to facilitate a fair, efficient competitive marketplace, in which no competitor enjoys unfair advantages.  Specific rules should address, among other things:  equal access by all competitive firms to strategic assets and information; unfair or anticompetitive business practices; appropriate separation of regulated monopolies from their competitive affiliates; and, dispute resolution and penalties for violations. 



Although some generic statutes and regulations exist and are applicable, such as state and federal anti-trust laws and unfair business practices statutes, there need to be some industry-specific rules to ensure a marketplace that is competitive and fair.  We will examine standards or codes of conduct from other states and other types of utilities that address these issues.  Similar standards need to be developed for California's electric services marketplace to ensure that the unregulated, competitive affiliates of regulated utilities or UDCs do not enjoy unfair advantages as a result of their affiliation. 



		7.0.1.3  Consumer Protection



The objective of market rules in this area is to ensure that behavior of firms towards customers C for example, marketing practices, required disclosure, uses of customer information C conforms to certain standards of fair dealing and respects customer rights to privacy.  Specific rules should address, among other things:  marketing practices (such as telemarketing, misleading advertising, slamming); redlining and other discriminatory practices; required disclosure of certain firm- and service-specific information; formats for contracts and bills; procedures for terminating service and for changing providers; uses and dissemination of personal customer information (see Chapter 10 for a full treatment of this topic); multi-lingual requirements; and, an accessible, prompt and fair  process for complaint resolution.





	7.0.2  Entities to be Subject to Market Rules



As subsequent sections will show, positions differ about which of the above categories of rules should apply to which types of entities.  For example, parties seem to agree that rules to ensure system operations should apply to all entities whose actions may affect the electric system, in particular, to all competing retail electric service providers, including generation suppliers and aggregators.  In contrast, parties do not agree on the extent to which private, competitive firms should be subject to industry-specific rules dealing with competitive behavior or contracts with customers.  Some parties argue for a more laissez-faire approach, while others argue that market rules to ensure fair competition should be broadly applied, even to include energy efficiency providers because efficiency competes in the generation market.  Consumer protection rules, some parties assert, should apply to all firms that deal directly with retail consumers.  Finally, some parties have indicated a need for rules to govern relations between competitive firms and regulated monopolies, to ensure a fair competitive playing field with no special advantages for monopoly affiliates. 



This chapter will take a broad approach in its inquiry and address the needs for rules for all types of market participants, describing opposing positions where they have been expressed by the contributors to this chapter.  To minimize ambiguity, we try to separate questions of the content of market rules from questions of applicability.  Thus we use the general terms "retailers" and "providers" interchangeably to refer to the entire class of competitive firms that will be subject to certain market rules, without always specifying which entities are included in that class.  Then, as the discussion requires, we indicate where specific types of entities are the focus. 





	7.0.3  Mechanisms for Enforcing Market Rules



		7.0.3.1  Registration, Certification or Accreditation of Retail Providers



Registration requires would-be market participants to disclose relevant information to a public entity, which would make that information available to the public.  For example, under proposed Rule 11.07 of the Massachusetts Department of Public Utilities, a generation provider seeking to do business in Massachusetts would have to disclose:  (a) its legal name and all names under which it conducts business; (b) its business address; (c) information concerning the organization structure, e.g., if a corporation, a copy of its Articles of Incorporation and the name, address and title of each officer and director, plus proof that the corporation is in good standing; (d) proof that the entity is authorized to do business in the state (for example, if the  entity is incorporated out-of-state); (e) name, title and telephone number of the customer service person; (f) name, title and telephone number of the regulatory contact person; (g) description of the nature of business being conducted; and (h) evidence of financial soundness such as surety bonds.  All registered market participants would be required to update their information quarterly and whenever there is a material change.  As the market evolves, additional information requirements could be imposed.  In addition, the information and the applicants would be subject to audit. 



Certification (or accreditation) is similar to registration, but instead of being under the authority of a public agency it would be implemented by an industry watchdog organization.  Certification gives the industry a chance to supervise itself, with the understanding that government could impose a more heavy-handed approach if the industry fails to do an adequate job.



		7.0.3.2  Licensing



Many industries and businesses whose activities can affect public health and safety are required to have licenses.  It is illegal, for example, to operate a hospital or nursing home without a license from the State Department of Health Services.  Like registration, licensing requires that providers submit detailed information and that they meet very specific criteria.  In addition, many licensed businesses are closely regulated and subject to inspection.  In the event that a business violates a regulatory requirement, its license may be revoked.  In some cases the employees of a licensed entity must have individual professional licenses, many of which are issued by the Department of Consumer Affairs.



		7.0.3.3  Bonding and Other Financial Assurances



A bonding requirement is often imposed in conjunction with another approach such as licensing or certification.  The amount of the bond should be set high enough to compensate those parties adversely affected by the firm's failure to perform.  Requiring a bond (like a performance bond on a construction project) or a letter of credit has at least two beneficial consequences.  First, the firm's ability to obtain a bond or a letter of credit is a proof of its financial soundness.   Second, the bond provides a source of funds that could be used to pay for system-wide costs as well as compensation to individual parties.  



		7.0.3.4  Continuing Market Oversight



Continuing market oversight entails the periodic or continuous disclosure of information by the firm about its activities and its condition.  The information would be disclosed to a public entity that would review it for conformance with required standards.  The oversight entity may be required to keep the  information confidential, unless it is required as evidence in investigating a potential problem.  The oversight entity would have the authority to order a full audit of the firm if the disclosed information suggested a possible violation.  Such market oversight is sometimes referred to as "light-handed regulation," and implicitly contains the potential for heavy-handed regulation if firms do not cooperate with disclosure requirements or other problems occur. 





	7.0.4  Enforcing Authorities



The following types of authority are not mutually exclusive alternatives.  In fact, they often represent different levels of enforcement that complement each other.  The first two types generally work through the court system, while the next two tend to rely on industry-specific regulatory measures such as registration, certification, bonding and oversight. 



The problem of specifying the enforcing authority is highly intertwined with the problem of specifying the entities to which the rules should apply.  For example, some parties argue against industry-specific market rules that govern contractual arrangements between private parties, asserting that civil enforcement and general public authorities such as the State Department of Consumer Affairs and the Attorney General are adequate to enforce appropriate business practices and to provide recourse for breach of contract or violations of general business codes. 



		7.0.4.1  Private Civil Enforcement Through the Courts



The court system is a channel through which private parties may press grievances they have against other parties and seek redress.  Breach of contract is one area where parties commonly seek resolution of disputes on a case-by-case basis.  Private enforcement through the courts can be costly, however, so in practice it is not a feasible option for smaller claimants.  



		7.0.4.2  Public Civil Enforcement -- General Authorities



General authorities that will likely play an enforcement role in the restructured energy services market will include the Department of Justice and the Federal Trade Commission at the federal level, and the Attorney General at the state level.  These agencies can impose fines as well as damages on firms that violate their market rules.  Section 7.1.2 of this chapter discusses some of the California business statutes that would apply to retail electric service providers.



		7.0.4.3  Public Civil Enforcement -- Industry-Specific Regulatory Agencies



Industry-specific regulatory agencies typically use some combination of the four mechanisms mentioned above --  registration, licensing, bonding and continuing oversight. 



		7.0.4.4  Self Enforcement via Industry or Stakeholder Associations



Self enforcement is an appealing idea and can work in certain contexts.  A watchdog agency under the authority of an industry association or a stakeholder association (which may have members and directors besides the firms that make up the industry) can impose sanctions for violation of its rules, but it cannot legally enforce the rules.  For example, when an association maintains a "list of approved providers" that it releases to potential customers, it can remove from that list any member firm that violates the industry codes of conduct.  If it enacts a certification program, it can rescind the certification of an offending member.  These actions may be effective deterrents of undesirable business practices.  In some cases an association may require member firms to post a bond that can be used to compensate a party injured by a firm's actions.  The association cannot, however, hold a member firm legally accountable for violating its rules if such violations are permissible under existing laws and regulations.  In other words, the market rules of a voluntary association are not supported by the force of law. 





7.1  Regulatory Jurisdiction, Existing Statutes and Examples from Other Contexts





	7.1.1  CPUC Jurisdiction Over "Electrical Corporations" 



Does the CPUC have jurisdiction, under existing California law, over all competitive providers of retail electric service?  The following discussion begins to address this question by reference to CPUC authority as expressed in the California Public Utilities Code. 



The CPUC has jurisdiction over "electrical corporations" as defined by California Public Utilities Code ' 218:  "'Electrical corporation' includes every corporation or person owning, controll ing, operating, or managing any electric plant for compensation within this state . . ."  (For the purposes of this discussion, the current statutory exemptions are ignored.)  "Electric plant" is defined to include "all real estate, fixtures and personal property owned, controlled, operated, or managed in connection with or to facilitate the production, generation, transmission, delivery, or furnishing of electricity for light, heat, or power, . . . ."  Cal. Pub. Util. Code ' 217.  "Electrical corporations" are defined to be "public utilities."  Cal. Pub. Util. Code ' 216.



It is not clear whether new types of generation providers, such as aggregators and marketers, who may not be directly in the  business of generating electricity, would be "electrical corporations" as intended by ' 218.   Since they would be using their assets "in connection with or to facilitate the production, generation, transmission, delivery, or furnishing or electricity for light, heat, or power" as per ' 217, logic would suggest that these new providers could be held to be "electrical corporations" and hence subject under this Code to CPUC jurisdiction.  At the same time, these competitive entities would not likely be considered "public utilities" as per ' 216, so a new type of "electrical corporation" may need to be defined in the Code.  In the next section we discuss the CPUC Decision D. 95-07-054 on local telephone competition, which is a suggestive example for the electric industry. 



In determining the legal basis for CPUC jurisdiction over retailers, some issues to be addressed include the following. 



1- Should all competitive generation providers be subject to uniform regulation? 



2- If so, should all competitive generation providers be defined as "electrical corporations" and therefore subject to CPUC regulation, or should they be expressly exempted from the definition of "electrical corporation?" 



If all generation providers are "electrical corporations" subject to CPUC jurisdiction, some Code changes will probably be necessary.  The most obvious change is that competitive generation providers would probably not be "public utilities" and would therefore be exempted from CPUC ratemaking proceedings.



Alternatively, generation providers could be explicitly excluded from the definition of "electrical corporation" and therefore not subject to CPUC regulation as the Code presently stands.  This would not mean that they would be completely unregulated.  Competitive generation providers, like participants in other competitive markets, would be subject to various statutes and regulations that govern the marketplace.  For example, the California Cartwright Act, California Buiness and Professions Code '' 16600 et seq., codifies California's anti-trust law and prohibits various unfair trade practices (see Section 7.1.3 of this chapter).  Market participants would also be subject, of course, to federal anti-trust laws and would face civil liability for breach of contract and tort causes of action. 



Whether generation suppliers are defined as electrical corporations or not, there will likely be a need for some new industry-specific market rules, as Sections 7.3 to 7.5 should demonstrate.  In particular, the facts that electric service is a necessity and its provision has serious system-wide considerations comprise a strong rationale for such rules.  The question then is whether to change the California Public Utilities Code to extend CPUC authority to competitive retail providers, perhaps by statutorily defining a new entity called a "non-utility electrical corporation," or to vest enforcement of  industry-specific market rules in another public agency.  The proponents of widely applicable market rules, as discussed in Sections 7.2 and 7.5, express a preference for the CPUC as the enforcing agency.  Again, telecommunications decision D. 95-07-054 provides an instructive example (see next section). 



3- If the answer to question 1 is no, what kinds of distinctions should market rules make?  Should the rules distinguish between firms that operate assets to physically produce electricity from those that do not?  Should there be specific rules for generation providers affiliated with regulated utilities or utility distribution companies (UDCs)?  Should there be specific rules for each type of generation provider, i.e., generators, marketers and aggregators?  Should there be specific rules for generation providers that pursue physical bilateral contracts, in contrast to ones that operate exclusively through the Power Exchange?



The answers to the last set of questions will vary depending on the specific types of activities to be regulated.  As regards system operations, each specific type of entity will undoubtedly need some specific rules.  But in the areas of fair competition and consumer protection, marketplace participants would probably be best served by common rules for all parties. 





	7.1.2  CPUC Regulation of Local Telephone Competition



CPUC Decision D. 95-07-054 (as revised by D. 95-12-056) establishes rules to govern local competition in telecommunications service.  The decision authorizes prospective competitive local carriers (CLCs) to request certificates of public convenience and necessity (CPCNs) to provide local exchange service under a set of specified rules.  There are at least three elements of this decision that are informative for the electric services industry:  1, the way in which CPUC authority over CLCs was determined; 2, the use of the CPCN as the registration vehicle; and 3, the content of the rules.



		7.1.2.1  Determining the Scope of CPUC Jurisdiction



In D. 95-07-054 the CPUC defines the scope of its rules to cover all providers of a specific type of service.  "These interim rules apply to the provision of local exchange telecommunications services by CLCs, and where applicable, LECs [the local exchange carriers Pacific Bell and GTE California, the existing monopolies]"  [D. 95-07-054, Appendix A, p. 2]



In a discussion of the "Applicability of the CPUC Rules to Wireless Services" the CPUC makes clear that "the key distinction [in deciding whether a carrier shall be subject to CPUC rules] is what service is being offered by the carrier in question.  ...  We do not intend to restrict the type of technology a carrier may employ to offer local service.  ...  The adopted rules shall apply to any CLC irrespective of whether it uses wireline, wireless, or both to provide a service that is equivalent to the  current wireline basic telephone service."  [D. 95-07-054, pp. 23-24]



In making the above assertion the CPUC goes beyond the definition of "telephone corporation" as stated in Public Utilities Code ' 234:  "'Telephone corporation' includes every corporation or person owning, controlling, operating or managing any telephone line for compensation within this state."  The reader should note that this definition is much narrower than the definition of "electrical corporation" in Public Utilities Code ' 218, since the former seems to hinge upon a specific type of asset, the telephone line, whereas the latter encompasses "all real estate, fixtures and personal property" (see Section 7.1.1). 



Thus, direct investment in telecommunications infrastructure is not a prerequisite for a telephone company to be classified as a CLC.  Indeed, the rules distinguish two types of CLCs:



"Facilities-based CLCs are those which directly own, control, operate, or manage conduits, ducts, poles, wires, cables, instruments, switches, appurtenances, or appliances in connection with or to facilitate communications within the local exchange portion of the public switched network.



"Nonfacilities-based CLCs [also called 'resale CLCs'] are those which do not directly own, control, operate, or manage conduits, ducts, poles, wires, cables, instruments, switches, appurtenances, or appliances in connection with or to facilitate communications within the local exchange portion of the public switched network."  [D. 95-07-054, Appendix A, p. 3]



		7.1.2.2  The Certificate of Public Convenience and Necessity (CPCN)



The CPCN is traditionally a permit that a regulated utility must obtain from the CPUC prior to undertaking a major infrastructure project.  The process for obtaining a CPCN requires showing that the project is in the public interest, that it will comply with all applicable regulations, and that it will not interfere with the operation of any nearby or competing utility.  The use of the CPCN as a certification vehicle for CLCs is thus a departure from its traditional use, especially when applied to nonfacilities-based or resale CLCs. 



To obtain a CPCN, a prospective CLC must demonstrate "the requisite managerial qualifications, financial resources, and technical competence to provide local exchange telecommunications service." [D. 95-07-054, Appendix A, p. 4]  The decision then goes on to specify financial and other standards, including cash-on-hand requirements, and states that "All information furnished to the Commission for purposes of compliance with this requirement will be available for public inspection or made public, except in cases where a showing is made of a compelling need to protect it as private or proprietary information." 



 		7.1.2.3  The Rules for CLCs



The rules specified in D. 95-07-054 and D. 95-12-056 can be divided into two main categories, pricing and business practices, and consumer protection.  The following items are some excerpts taken verbatim from the decisions: 



			7.1.2.3.1  Rules Governing Pricing and Business Practices



E. CLCs shall be subject to the following tariff and contract filing, revision and service pricing standards:



(2) Uniform major rate increases for existing tariff services shall become effective on thirty (30) days' notice to the Commission, and shall require bill inserts, or a message on the bill itself, or first class mail notice to customers at least 30 days in advance of the pending rate increase.



(3) Uniform minor rate increases shall become effective on not less than five (5) working days' notice to the Commission. Customer notification is not required for such minor rate increases.



F. The following regulations shall apply to CLCs:



(1) CLCs shall be required to serve customers requesting service within their designated service territory on a nondiscriminatory basis, but shall not be required to have the same service territory as LEC service territories.



(2) Facilities-based CLCs shall at a minimum serve all customers who request service and whose premises are within 300 feet of the CLC's transmission facilities used to provide service so long as the CLC can reasonably obtain access to the point of demarcation on the customer's premises, but the CLC shall not be required to build out facilities beyond such 300 feet.



(7) CLCs shall be subject to the obligations of public utilities under the PU Code including but not limited to, ' 451 and 453, dealing with the provision of just and reasonable rates and charges.



(8) CLCs must obtain Commission approval before discontinuing service in any part of their service area.



(9) CLCs shall provide E-911 service.



(10) To ensure that qualified customers are provided with telecommunication devices for the deaf (TDDs) or other telecommunication equipment under the Deaf and Disabled Telecommunications Program (DDTP) program:



(a) CLCs should contract with Pacific Bell, GTE of California, the California Telephone Association or Thomson Consulting to offer equipment and services to eligible deaf and disabled  customers. These contracts should be interim pending the outcome of continued workshops to determine how CLCs should participate in the DDTP over the long term.

(b) CLCs shall specify in their tariffs how they will offer DDTP services.



(11) CLCs shall respond promptly to their customer's 611 repair calls by either using their own service technicians or through contractual arrangements.  The CLC shall disclose the procedure for ordering repair service at the time the customer initiates service as well as on the monthly customer bill.



(a) LECs shall institute a referral system to direct CLC customers who dial "611" to the appropriate CLC for service or to the Commission's Consumer Affairs Branch if the CLC's identity is unknown.

(b) CLCs shall institute a similar referral system to direct calls of other competitor's customers seeking repair service.



(12) CLCs shall be subject to the consumer protection rules contained in Appendix B of D.95-07-054.  [Summarized in Section 7.1.2.3.2 below.] 



(13) CLCs shall provide the following reports to the Commission:



(a) On a quarterly basis, a copy of all written notices provided to customers, in accordance with Rules 1, 2 and 6 of the consumer protection rules set forth in Appendix B;

(b) By April 1 of each year a copy of the CLC's annual report;

(c) On a monthly basis, reports regarding major service outages; ...



(14) CLCs shall submit all mandated bill insert notices, including notices of basic universal service rate increases, to the Commission's Public Advisor's Office for review and approval, and shall allow the Public Advisor's Office at least five working days to review and approve the proposed bill inserts prior to their issuance to customers.



(15) CLCs shall deposit customer deposits in a protected, segregated, interest-bearing escrow account subject to Commission oversight.



(16) CLCs shall inform each new customer, in writing and in the language in which the sale was made, of the availability, terms, and statewide rates of Universal Lifeline Telephone Service and basic service. CLCs shall also provide bills, notices, and access to bilingual customer service representatives in the languages in which prior sales were made.



(17) Redlining is prohibited and the Commission shall take strong action against any carrier engaging in redlining.



			7.1.2.3.2  Rules Governing Consumer Protection



 Excerpts from D. 95-07-054, Appendix B

Consumer Protection and Consumer Information Rules for CLCs



These Consumer Protection Regulations apply to CLCs and, where noted, to LECs.



2.3 INFORMAL COMPLAINT



Informal request for assistance made to the Commission's Consumer Affairs Branch (CAB) with supporting documentation concerning a CLC's service, rates or other matters.  CAB staff investigates and tries to arrive at an informal adjustment without public hearing or Commission order.  Informal complaint files are not available for public inspection.



2.4 FORMAL COMPLAINT



A formal charge that a CLC has violated the Public Utilities Code or some order or regulation of the Commission.  The complaint must be in writing, be in accordance with the Commission's Rules of Practice and Procedure and made under oath.  The proceeding ordinarily requires public hearing and a Commission decision.



3.0 RULES



RULE 1 - CLC INFORMATION



CLCs shall, on request, provide each applicant for service or customer the following:



A. The California Public Utilities Commission identification number of its registration to operate as a telecommunications corporation within California.

B. The address and telephone number of the California Public Utilities Commission to verify its authority to operate.

C. A copy of these Consumer Protection Regulations.

D. A toll-free number to call for service or billing inquiries, along with an address where the customer may write the CLC.

E. A full disclosure of all fictitious i.e., dba names.

F. The names of billing agents it uses in place of performing the billing function itself.

G. Rate information as required by Rule 6(A).



RULE 2 - INITIATION OF SERVICE



During the initial contact all applicants for residential service must be given information regarding the Universal Lifeline program and its availability.



Service may be initiated based on a written or oral agreement between the CLC and the customer. In either case, prior to the agreement, the customer shall be informed of all rates and charges for the services the customer desires and any other rates or charges which will appear on the customer's first bill.



 If the agreement is oral, within 10 days of initiating the service order, the CLC will provide a confirmation letter setting forth a brief description of the services ordered and itemizing all charges which will appear on the customer's bill. The letter must be in a language other than English if the sale was in another language.



Within 10 days of initiating service, the CLC shall state in writing for all new customers all material terms and conditions that could affect what the customer pays for telecommunications services provided by the CLC.



Potential customers who are denied service for failure to establish credit or pay deposit as described in Rule 12 must be given the reason for the denial in writing within 10 days of service denial.



RULE 3 - SPECIAL INFORMATION REQUIRED ON FORMS



A. Customer Bills



The CLC shall be identified on each bill.  Each bill must prominently display a toll-free number for service or billing inquiries, along with an address where the customer may write.  If the CLC uses a billing agent, the carrier must also include the name of the billing agent it uses.  Each bill for telephone service will contain notations concerning the following areas:



(1) When to pay your bill;

(2) Billing detail including the period of service covered by the bill;

(3) Late payment charge and when applied;

(4) How to pay your bill;

(5) Questions about your bill;

(6) Network access for interstate calling;

(7) In addition to the above, each bill shall include the following statement:  [Deals with payment due date, late payment charge, how to make inquiries, how to file a complaint.]



B. Deposit Receipts



Each deposit receipt shall contain the following provisions:



"This deposit, less the amount of any unpaid bills for service furnished by (name of CLC), shall be refunded, together with any interest due, within 30 calendar days after the discontinuance of service, or after 12 months of service, whichever comes first.  However, deposits may not receive interest if the customer has received a minimum of two notices of discontinuance of service for nonpayment of bills in a 12-month period.



RULE 4 - CREDIT ESTABLISHMENT



Each applicant for service shall provide credit information satisfactory to the CLC or pay a deposit. Deposits shall not be  required if the applicant:



A. Provides credit history acceptable to the CLC.  Credit information contained in the applicant's account record may include, but shall not be limited to, account established date, "can-be-reached" number, name of employer, employer's address, customer's driver*s license number or other acceptable personal identification, billing name, and location of current and previous service.  Credit cannot be denied for failure to provide social security number.



B. A cosigner or guarantor may be used providing the cosigner or guarantor has acceptable credit history with the serving CLC or another acceptable local carrier.



C. A CLC cannot refuse a deposit to establish credit for service.  However, it may request the deposit to be in cash or other acceptable form of payment (e.g., cashier's check, money order, bond, letter of credit).



RULE 5 - DEPOSITS



In the event the customer fails to establish a satisfactory credit history, deposits are a form of security that shall be required from customers to ensure payment of bills.



Deposits shall be no greater than twice the estimated average monthly bill for the class of service applied for.



In the event a customer requests services in addition to basic service, the average bill will reflect the aggregate services requested by the customer.  Deposits will be refunded with interest within 30 days after discontinuance of service or after 12 months of service, whichever comes first.  Interest will be added to the deposit using the 3-month commercial paper rate published by the Federal Reserve Board, except under the following conditions:  no interest shall be given if the customer has received a minimum of two notices in a 12-month period as provided under Rule No. 6(B)(2).



RULE 6 - NOTICES



Notices provided to the customer by the CLC shall be as follows:



A. Rate Information

B. Discontinuance of Service Notice



Notices to discontinue service for nonpayment of bills shall be provided in writing by first class mail to the customer not less than 7 calendar days prior to termination.  Each notice shall include all of the following information:



1. The name and address of the customer whose account is delinquent.

2. The amount that is delinquent.

 3. The date when payment or arrangements for payment are required in order to avoid termination.

4. The procedure the customer may use to initiate a complaint or to request an investigation concerning service or charges.

5. The procedure the customer may use to request amortization of the unpaid charges.

6. The telephone number of a representative of the CLC, who can provide additional information or institute arrangements for payment.

7. The telephone number of the Commission*s Consumer Affairs Branch (CAB) where the customer may direct inquiries.

8. Local service may not be discontinued for nonpayment of Category III or other unregulated competitive services.



C. Change in Ownership or Identity Notice



CLCs shall notify their customers in writing of a change in ownership or identity of the customer's service provider on the customers' next monthly billing cycle.



D. Rules for CLC Notices



Notices the CLC sends to customers, or the Commission, shall be a legible size and printed in a minimum point size type of 10 and are deemed made on date of presentation (Sec. 2.7).



RULE 8 - DISPUTED BILLS



In case of a billing dispute between the customer and the CLC as to the correct amount of a bill, which cannot be adjusted with mutual satisfaction, the customer can make the following arrangement:



A. First, the customer may make a request, and the CLC will comply with the request, for an investigation and review of the disputed amount.



B. The undisputed portion of the bill must be paid by the Due By Date (No sooner than 15 days of the date of presentation) shown on the bill or the service will be subject to disconnection if the CLC has notified the customer by written notice of such delinquency and impending termination.



C. If there is still disagreement after the investigation and review by a manager of the CLC, the customer may appeal to CAB for its investigation and decision.  To avoid disconnection of service, the customer must submit the claim and, if the bill has not be paid, deposit the amount in dispute with CAB within 7 calendar days after the date the CLC notifies the customer that the investigation and review are completed and that such deposit must be made or service will be interrupted.  However, the service will not be disconnected prior to the Due By Date shown on the bill.



D. The CLC may not disconnect the customer's service for  nonpayment as long as the customer complies with (B) and (C) above.



E. The CLC shall respond to CAB's requests for information within 10 business days.



F. CAB will review the claim of the disputed amount, communicate the results of its review to the customer and CLC and make disbursement of the deposited amount.



G. After the investigation and review are completed by the CLC as noted in (A) above, if the customer elects not to deposit the amount in dispute with CAB, such amount becomes due and payable at once. In order to avoid disconnection of service, such amount must be paid within 7 calendar days after the date the CLC notifies the customer that the investigation and review are completed and that such payment must be made or service will be interrupted. However, the service will not be disconnected prior to the Due By Date shown on the bill.



RULE 10 - DISCONTINUANCE OF SERVICE



A. Service may be discontinued for nonpayment of bills provided:



1. The bill has not been paid by the due date shown on the bill.

2. Notice of the proposed discontinuance is provided pursuant to Rule 6(B)(2).

3. Service is not initially discontinued on any Saturday, Sunday, legal holiday, or any other day CLC service representatives are not available to serve customers.



B. Fraud



The CLC shall have the right to refuse or discontinue service without advance notice if the acts of the customer are such as to indicate intention to defraud the CLC. This includes fraudulently placing and receiving calls and/or providing false credit information.



C. For residence services disconnected for nonpayment, the CLC must continue to provide access to 911 services to the customer.



RULE 11 - CHANGE OF SERVICE PROVIDER



A. Solicitation of customer authorization for service termination and transfer.



Solicitations by LECs, CLCs, or their agents, of customer authorization for termination of service with an existing carrier and the subsequent transfer to a new carrier must include current rate information on the new carrier and information regarding the terms and conditions of service with the new carrier.  Solicitations by LECs, CLCs, or their agents, must conform with California Public Utilities Code Section 2889.5. All solicitations sent by LECs, CLCs or their agents to customers  must be legible and printed in a minimum point size type of at least 10 points.  A penalty or fine of up to $500 may apply for each violation of this Rule.



B. Unauthorized service termination and transfer ("Slamming")



A LEC or CLC will be held liable for both the unauthorized termination of service with an existing carrier and the subsequent unauthorized transfer to their own service.  LECs and CLCs are responsible for the actions of their agents that solicit unauthorized service termination and transfers.  A carrier who engages in such unauthorized activity shall restore the customer's service to the original carrier without charge to the customer.  All billings during the unauthorized service period shall be refunded to the applicant or customer.  A penalty or fine of up to $500 payable to the Commission may apply to each violation of this Rule. As prescribed under PU Code Section 2108, each day of a continuing violation shall constitute a separate and distinct offense.  The LEC or CLC responsible for the unauthorized transfer will reimburse the original carrier for reestablishing service at the tariff rate of the original carrier.



RULE 14 - PRIVACY



CLCs are restricted from releasing nonpublic customer information in accordance with PU Code Sections 2891, 2891.1, and 2893. For each new customer, and on an annual basis for continuing customers, CLCs shall provide in writing a description of how the carrier handles the customer's private information and a disclosure of any ways that such information might be used or transferred that would not be obvious to the customer.  CLCs are subject to the credit information and calling record privacy rules set forth in Appendix B of Decision Nos. 92860 and 93361, except as modified by Decision Nos. 83-06-066, 83-06-073, and 83-09-061.





	7.1.3  Some Relevant California Statutes



The following subsections itemize some relevant portions of existing California statutes.  This material is presented for information purposes only.  No analysis has been performed to decide whether these provisions may be considered adequate to govern business practices in the electric services marketplace.  Specific areas covered in these statutes include:  prohibition of trusts and other forms of anti-competitive behavior; distinction between acceptable cost-based pricing and unfair discriminatory pricing; misleading advertising claims; equal treatment of customers with regard to credit and deposit policies; disclosure of credit terms; confidentiality of customer credit information; disclosure by businesses of their own financial status; fraud allegations against the customer; complaint resolution; and, consumer participation in rulemaking proceedings. 



 

		7.1.3.1  California Business and Professions Code Statutes



' 16721.  Prohibits a person from being disqualified from entering or pursuing a business, profession, vocation or employment based on sex, race, creed, color, or national or ethnic origin.  This statutes guarantees the freedom to exercise and enjoy religion without discrimination.



' 16725.  Allows one to enter into an agreement or form associations and combinations to encourage and increase competition in any trade or industry.



' 16726.  Prohibits "trusts" as a matter of public policy.  A trust is a combination of capital, skills or acts by two or more persons to create a restriction in trade or commerce, to limit production or increase the price of merchandise, to prevent competition, to fix and control the merchandise price. 



' 16727.  Prohibits exclusive dealings with a person if the agreement or understanding will substantially lessen competition or create a monopoly in that trade.



' 17001.  Purpose of the Unfair Practices Act is to prevent monopolies and to encourage and foster competition. 



' 17040.  Prohibits price discrimination by merchants between different sections, communities or cities with intent to destroy or prevent competition.



' 17041.  Allows exceptions for locality discrimination due to differences in grade, quality, or quantity or cost when based and justified by the cost to manufacture, sell or deliver, or the actual cost of transportation from the point of production or from the point of manufacture.



' 17042.  Allows customer selection and classification of a customer as a broker, jobber, wholesaler or retailer.  Also allows a differential in price, based on the classification of the customer.



' 17043.  Prohibits a person from selling at below cost or from giving away a product for the purpose of destroying competition. 



' 17044.  Prohibits a person engaged in business to sell any article or product as a "loss leader" (sold at less than cost).



' 17045.  Prohibits secret payments or allowances of rebates, refunds, commissions, or unearned discounts to certain purchasers, when the privileges are not extended to all purchasers.  Also prohibited if the payment or allowance will destroy competition.



' 17046.  Prohibits threats, intimidation, or boycotts.

 

' 17048.  Prohibits collusion between manufacturers, wholesalers, distributors, jobbers, contractors, brokers, retailers, or other vendors.



' 17508.  Businesses cannot make misleading comparisons to a competitor.  Businesses must provide facts supporting advertising claims, and regulators can get injunctive relief, or inform the public about misleading advertising, if the business engaging in allegedly false advertising fails to provide facts that substantiate the allegedly false claims.



' 9884.75.  Repair quotes must be in writing.  The Consumer has the right to receive price and service information in writing, upon request. 





		7.1.3.2  Civil Code



' 51.  Criteria which establish the need for a deposit shall be applied equally to all consumers.



' 1787.2.  An applicant denied credit shall be entitled to a statement of reasons for denial of credit. 



' 1785.15.  Any written disclosure by a consumer credit reporting agency to a consumer shall include a toll-free number. 



' 1748.11 and 1748.22.  These sections set forth the information that an issuer of credit cards must disclose in its applications including annual fees, percentage rate, etc.



' 1747.10.  Credit card customers are not liable for unauthorized use if the consumer gives adequate notice and fulfills various other requirements.



' 1786.52.  Consumer credit reporting agencies can be held liable for invasion of privacy.



' 1786.14.  Consumer credit reporting agencies must maintain procedures to prevent disclosure of consumer information, except for specified purposes.



' 1950.5(f).  Deposits, minus legitimate deductions, must be returned within two weeks after service ends.



		7.1.3.3  Insurance Code



' 510.  Provides for toll-free number for consumer affairs and insurer's obligation to inform customer of that number when it issues a policy.



' 790.03 and 790.06.  Where fraud is alleged by the provider, the consumer must be provided with specific notice of the allegations.  The provider bears the burden of proof if the  insurance commissioner has reason to believe that the insurance company's determination of fraud (or any act by the insurer) is unfair.



' 12960-12962.  The Insurance Commissioner shall make annual reports analyzing the condition of the insurance industry, tort actions, detailed financial information on the insurance industry, and recommendations to protect consumers from arbitrary insurance rates and practices.  Similarly, where the marketplace information is inadequate, the Commission shall cause to compel provision of adequate information or the Commission will make such information available to the public independently.



' 12921.1(e).  The Insurance Commissioner shall make non-customer-specific information about complaints available to the public.



' 1858.01.  The Commissioner shall make a determination of probable cause on complaints filed with the Department of Insurance within 60 days, in the case of personal lines insurance. 



' 1858.02.  The Insurance Commissioner may seek resolution of a complaint by "informal conciliation" at any time.  The Commissioner may require the parties to meet and confer to resolve a complaint. 



' 790.05 and 790.06, and 1851.08.  Set forth procedures for dealing with unfair business practices of insurance companies, and consumer complaints made to the Department of Insurance.  Consumers have the right to appeal a complaint to the Commission for arbitration attendant with the right to discovery, presenting evidence and cross-examining a provider representative at no cost to the consumer. 



' 1861.10.  Provides for consumer participation and compensation in proceedings.  Where policymakers conduct rulemaking or adjudicatory hearings on matters impacting consumers, consumers will be encouraged and enabled to effectively participate in such proceedings.





	7.1.4  Electric Utilities in Other States:  Massachusetts

 and New Hampshire



		[ Summaries to be provided. ]





	7.1.5  Codes of Conduct for Natural Gas Utilities in Other

 States



The following are examples of Codes of Conduct governing relations between local distribution companies (LDCs) and their retail marketing affiliates. 



 FERC Order 497 contains Standards of Conduct for the wholesale gas market, which were adopted to address potential abuses in dealings between interstate gas pipelines and their merchant affiliates.  The FERC Order 497 Standards are generally referenced by and provide a model for state standards of conduct for the unbundled retail gas market.  The Standards of Conduct reviewed here also cover some of the firm-customer issues mentioned above. 



In the retail gas market, the utilities are local distribution companies (LDCs) that provide gas transportation services for retailers, i.e., the merchants or marketers who procure gas from producers and sell it to consumers.  In many instances the retailers are internal divisions of LDCs or their subsidiaries or affiliated companies.  



		7.1.5.1  New Jersey Board of Public Utilities, Adopted December 1995



Standards were developed by consensus among LDCs, marketing affiliates, unaffiliated marketers, representatives of commercial and industrial customers (retail unbundling is not yet available to residential customers), the Ratepayer Advocate and the Board's Gas Division staff. 

Standards are subject to review after one year, to reopen issues as necessary or to consider the need for codification of the standards as a legislative rule. 



Principles embodied in the standards:

1- Comparable access to transportation service.  Transportation tariffs, terms of access and all other practices of the LDC give no preference to affiliates over non-affiliated marketers.

2- Comparable access to non-public LDC information.  Any information provided by the LDC to an affiliate shall be provided to all non-affiliated marketers at the same time.

3- Non-disclosure of private (customer) information.  Information received by the LDC in providing transportation service shall not be disclosed to marketers, whether affiliated or not.   

4- Physical separation and non-sharing of employees involved in LDC transportation operations.

5- Separate account books and records for LDC and marketing affiliate. 

6- Any services provided by LDC to its affiliate (e.g., administrative and other support) must be charged at fully allocated cost.

7- No tying of LDC transport discounts or interstate pipeline capacity release to any service in which the affiliate is involved. 

8- Disclosure of all transport discounts.  All LDC transport discounts must be filed, individually and in comprehensive quarterly reports, with the Board of Public Utilities (BPU).  Such filings must disclose affiliate involvement in discounted transactions. 

9- Surplus gas supplies or capacity sold by an LDC to its affiliate must be made available to all non-affiliated marketers.   

10- Complaint procedure to be established and publicly filed by each LDC.  Procedure must designate LDC person to receive complaints, who will acknowledge receipt of complaint in writing within 10 days, and will resolve complaint and report back to complainant within 30 days of receipt of complaint.  LDC person must provide log of all new, pending and resolved complaints monthly to BPU Division of Ratepayer Advocate.  BPU/DRA provides informal backup if LDC resolution is not satisfactory.  Failing that, state Administrative Code provides formal backup.





		7.1.5.2  New York "Interim Standards for Transactions between LDCs and Related 		Companies."



Standards cover items 1, 2, 3, 4, 5, 7 as above, plus:  



11- No promotion of or marketing assistance to an affiliate by a LDC. 

12- Violations may result in affiliate's exclusion from doing business within the LDC's territory. 





		7.1.5.3  Maryland Public Service Commission, Order No. 72523 separating Baltimore Gas and Electric (BGE, the LDC) from BNG, its wholly-owned marketing subsidiary, adopted April 1996.  



Standards cover items 1, 2, 3, 4, 7, 9 as above, plus: 



Item 6 is expanded to cover services provided by the LDC to its affiliate that could be marketed by the LDC and have market value to the affiliate.  The imputed cost of such services must be their fair market value. 



Item 8 is modified to require disclosure of all discounts or special terms on "the general alert screen of [the LDC's] electronic bulletin board."



Item 11 is expanded to include prohibition of joint calls and joint promotions.  Marketing services such as affiliate promotional inserts in the LDC bill are permitted only if such services are offered to all competitors on identical terms.  



13- Transfer of assets must be valued based on asymmetric pricing:  Greater of book or market value for transfers from LDC to affiliate; lesser of book or market value for opposite transfers. 





7.2  Proposed Code of Conduct for Retail Energy Service Providers





	7.2.1  Position:  The CPUC Must Require All Registered

  Energy Service Companies to 	Adopt a Minimum Code of Conduct



In the nascent energy services market, companies and customers will be unclear on their corresponding responsibilities and expectations.  In order to facilitate smoother transition to a robust competitive market, the CPUC should adopt a minimum code of conduct that will be provided to all energy service companies registering with the CPUC.  This code would provide guidance for companies and their employees for all retail transactions.



This code shall be distributed to all employees of these energy service companies and provided to customers upon request.  As a minimum code, this represents the "floor" of what would be expected, but can be surpassed by companies.



	7.2.2  Code to be Used as a Standard Upon Which Company

 Actions Will be Judged



It is neither likely nor desireable for regulators and lawmakers to devise rules and regulations for all possible forms of consumer problems.  Thus, regulators will use the minimum code of conduct as a basis for determining the appropriateness of company conduct where a specific rule and regulation does not fit the conduct.  Regulators may use the code as a basis for sanctioning a company.



	7.2.3  Elements of a Minimum Code of Conduct



1.  Customers deserve accurate and understandable information.  The consumer has a right to price and service information that is presented in a cogent, understandable manner and which can be compared to similar service offered by other providers.



2.  Electric service is a necessary service that all customers need.  Treatment of customers must therefore reflect the importance of that service and the detrimental impact caused to customers when the service is not adequately reliable, safe and affordable.



3.  A customer has the right to advance notice of any change in rates or service that affects that customer in writing no less than 30 days in advance.



4.  When denied service, consumers should be notified of the reasons for such denial.  This information will be provided promptly and in writing upon request.



5.  Customers can be charged reasonable service deposits and will be entitled to refunds of deposits within a year after service is initiated.  Criteria which establish the need for a deposit must be applied equally to all customers.



6.  Customers will get timely and knowledgeable response from a company when a written complaint is filed with that company.



 7.  All customers will be given toll-free phone access by which complaints can be made or follow-up inquiries to written correspondence can be conducted.



8.  No customer should be held responsible for any service used beyond the customer's control.



9.  Any customer threatened with disconnection has the right to at least 14 day advance written notice of an involuntary disconnection, except in cases of fraud.



10.  Where fraud is alleged by the provider, the customer must be provided with specific notice of the allegations, and the provider bears the burden of proof.



11.  In addition to legislative rights set forth in the state Constitution and legislative codes, the following provisions apply to customer-specific information held by energy service providers. 



11a.  Explicit customer consent must be obtained prior to the release of personal information to any provider other than his/her own. 



11b.  The customer should understand the potential adverse privacy impacts of any new technologies deployed by providers, in writing, prior to signing up for a new service.



11c.  Customers have the right to unlimited access to their own customer-specific information.



11d.  Consumers should have a reasonable means to obtain, review, and when necessary correct and amend information about themselves as held by service providers.



11e.  Customers should be permitted to choose among various degrees of privacy protection, with respect to both the outflow of information about themselves and the receipt of incoming intrusions.



12.  Systematic abuses of customers or questionable practices of energy providers, even when being perpetrated by other companies, should be reported to authorities.  Unreported knowledge of such practices is tantamount to complicity.



13.  Aggregation of communities should not discriminate against any group of consumers.   Even where not intended, aggregation activity should not systematically exclude customer groups of different races, ethnicities, language, age and income levels.





7.3  Scheduling Coordinator Requirements



	7.3.1  Transactions Requiring Certification



 		7.3.1.1  Transactions with the ISO



Scheduling Coordinators will need to be certified prior to submitting schedules to the ISO.  The certification requirements to be a Scheduling Coordinator will be defined as part of the development of the ISO and will be documented in the February 1997 WEPEX filing to the FERC.  The ISO will be responsible for determining certification requirements and will perform the certification. 



		7.3.1.2  Transactions with Other Market Participants



Transactions between the Scheduling Coordinator and other entities besides the ISO will not be subject to regulation or certification requirements.  These transactions are part of the operation of a free market and will be governed by the business relationships between the parties.  If a Scheduling Coordinator does not offer the market suitable terms, it will have no business partners. 



	7.3.2  Basic Certification Requirements



Scheduling Coordinators will be required to ensure that they can meet their financial obligations and have the technical capabilities to perform the functions of a Scheduling Coordinator. 



		7.3.2.1  Proof of Financial Integrity



Scheduling Coordinators will have to provide the ISO security to prove they can pay all settlement charges.  Possible forms of proof include:  performance bond, letters of credit, deposit, and mortgage on assets. 



		7.3.2.2  Information Communication Capabilities



Scheduling Coordinators will have to demonstrate that they can provide nomination information and hourly load data to the ISO:  on a timely basis, with a compatible communication protocol, in the correct format, and without error. 





7.4  UDC Requirements



	7.4.1  Obligation to Connect and Obligation to Serve



This section contains draft position statements which do not represent consensus views. 



The UDC shall continue to fulfill its obligation to connect customers to the system on a non-discriminatory basis whether or not the customer procures energy through Direct Access or through the Power Exchange.  This obligation, tantamount to ensuring open access to the retail market, is subject to the UDC's creditworthiness evaluation, according to CPUC rules, unless or  at least until such time that credit risk is or can be unbundled. 



POSITION



The UDC will have the obligation to connect customers to the electric distribution system and to deliver energy from the transmission system and generation markets to customers.



The UDC will have the obligation to plan, construct, operate, and maintain the distribution system (the wires and associated physical assets), including responding to customer inquiries and customer outages.



The UDC will have the obligation to procure energy via the Power Exchange (PX) for UDC full-service customers and UDC real-time-pricing (virtual direct access) customers during a transition period.



Many functions, such as billing, metering and energy procurement could be done by entities other than the UDC.  The UDC will have the obligation to provide those services only to UDC full-service and real-time-pricing customers.



The UDC will be the provider of last resort for energy and related services during a transition period.



The UDC obligation ends at the customer's service point, except that metering equipment will continue to be a UDC responsibility for UDC full-service and real-time-pricing customers.



PRO:  Customers have a choice of suppliers for services that could be provided by entities other than the UDC.



CON:  None identified.





	7.4.2  Custodian of Customer Information



At the present time the incumbent utilities are custodians of the customer information they have been collecting and maintaining over the years.  (The term "custodian" refers only to the fact that the utilities possess customer data.  It does not necessarily imply anything about who owns the data, which is discussed in Section 10.2.3.)  Under restructuring, the UDCs will still maintain the existing customer data bases and will continue to collect and maintain additional customer data. 



The CPUC has ordered that customer-specific data held by the utilities must be made available to competitors in the generation sector, subject to protection of customer privacy rights.  Chapter 10 discusses the implementation of this order.  The present section is intended only as a brief overview of what the custodian function entails.  Readers interested in the subject of access to customer information should see Chapter 10. 

 

The UDC as custodian of customer information has three responsibilities.



First, to release some of the contents of their customer data bases to eligible competitive energy service providers.  The details of such information release -- the specific data to be released, the means of releasing it, the eligible recipients of the data, etc. -- are still to be decided.  Specific proposals on these details are described in various sections of Chapter 10. 



Second, to obtain customer consent as needed for the ordered release of customer data, and to prevent release or disclosure of customer data where consent has not been given.  Specific proposals in this area are described in Section 10.2.6. 



Third, to prevent privileged access to customer data by specific competitive firms, in particular the UDCs' own competitive divisions or affiliates.  Specific proposals in this area are described in Section 10.2.9.4. 



The first and third of these responsibilities fall under the market rules for fair competition, while the second falls under the market rules for consumer protection. 





	7.4.3  Billing For and Remittance of Revenues for Energy

 Service Providers



The UDC remains responsible for billing, payment processing and collections pertaining to the services which are provided exclusively by the UDC, that is, monopoly distribution services which are not open to retailers.  The UDC retains the obligation to provide billing, payment processing and collections services for competitive distribution services (i.e., which may be provided by retailers) for which the UDC is default provider.  The UDC shall also be responsible for billing PGC, CTC and ISO/TO charges, as well as local taxes, franchise fees and other such charges.



The customer is responsible for the remittance or payment of these charges to the UDC and for all commodity charges whether purchased through the UDC or a retailer.  If the retailer fails to pay the UDC on behalf of the customer, the UDC will attempt to collect all monies from the customer who remains the customer of record.  The UDC enforces payment of UDC charges by exercising exclusive shut-off rights according to CPUC rules, but shall not use this means of enforcement on behalf of retailers.  That is, the retailers bear the risk of unpaid balances for any services provided to customers. 





	7.4.4  Coordination of Load Forecasts to Power Exchange



POSITION:  The UDC will provide its system load forecast to the  Power Exchange (PX).  The PX will provide its total forecast to the ISO.  The ISO will determine the dispatch for generation and inform the PX of the UDC residual forecast it calculates from subtracting out bilateral arrangements submitted by scheduling coordinators.  The UDC is responsible solely for the energy which is not provided through scheduling coordinators which are able to settle with the ISO on an hourly basis. 



PRO:  This minimizes the role of the UDC is determining the amount of non-UDC energy that is required through the PX.



CON:  The UDC will face some imbalance risk if the scheduling coordinators cannot accurately settle on an hourly basis.  This is exacerbated in the event of load profiling for customers served by non-UDC providers who do not settle accurately with the ISO on an hourly basis.  This creates settlement issues between the UDC and the non-balancing retail provider. 





	7.4.5  Responsibility for Safety



	The UDC retains the exclusive right and obligation to ensure

 the safety and security of the electric distribution system.  Safety-related services are thereby deemed UDC monopoly services and may not be performed by third parties except where outsourced to qualified third parties while remaining under UDC management and control.  In no case shall the customer or its agent undertake any action which has implications for the safety and security of the distribution system without the express permission of the UDC.





7.5  Competitive Energy Service Provider Requirements



	7.5.1  A Proposal for Minimal Certification Requirements



POSITION:  Private business transactions between suppliers and their customers should not be regulated.  Although certification should not be a requirement for transactions that occur in the free market, suppliers may decide it is in their best interest to obtain an independent certification rather than demonstrate their capabilities to potential customers.  However, suppliers may need to prove capability before interacting with the systems of the UDC, ISO or PX.  Examples of such interactions include consolidated billing by the supplier or UDC, ancillary services bids to the ISO, and demand bids or purchase requests from the PX.  Data exchange with those parties may require that suppliers demonstrate that they can provide the required information on a timely basis, with a compatible communication protocol, in the correct format and without error.



Rather than demonstrate capabilities to potential customers (e.g., financial solvency, technical competence, insurance, licensing), suppliers may prefer to join a "registry of qualified providers."  The registry could be maintained by a free-market  registry service, by scheduling coordinators, or by the ISO.  It should be left up to the market to decide if there is a need and to develop the details.  If a regulated entity desires to develop a registry service, the requirements and details should be reviewed by the regulating body to ensure fairness and prevent favoritism toward affiliates.  Although pre-qualification by a registry may be needed to protect smaller customers and others without negotiating strength, it should not be a requirement for entry into the market.





	7.5.2  A Proposal for Regulatory Oversight of Electric

 Service Providers



This section contains a proposal drafted by one of the DAWG participants, based on discussions that occurred at DAWG meetings.  The proposal does not represent a consensus position.  



		7.5.2.1  Summary of the Proposal



The proposal described in this section is based upon two primary principles stated below, the arguments for which are presented in the subsections that follow. 



First, any energy service provider interacting directly with retail customers must be registered, licensed and bonded.  This entails filing of corporate information and posting a bond with the CPUC.  Upon satisfactory completion of these requirements, the provider receives a license.



Second, the CPUC is the logical lead agency for enforcement.  The CPUC can revoke a license if violations of market rules are proved and, when timely action is needed, the CPUC can suspend a license or curtail solicitation of new customers if the likelihood of violations is established by staff or customers.



		7.5.2.2   Retail Customer Interaction Compels Licensing and Bonding



Competition will engender the entry of a number of service providers.  Some will offer brokerage, some aggregation services, some demand-side services and some will offer services that have not even been envisioned at the moment.  Such is an unfettered market.



The issue is whether the retail market will be entirely unfettered.  The answer is no.  Like almost every other service in the United States, a certain amount of regulatory oversight is necessary to ensure consumers are not defrauded and the competitive market is functioning properly.



Because electric service is a necessity and because consumers are relatively unsophisticated in valuing and understanding electric services, the electric industry will require greater regulatory  oversight than other standard retail services.  Customer sophistication may develop over time, while the necessity aspect of electric service will become increasingly important as the telecommunications and computer industries mature.



Regulators must focus upon retail transactions between electric providers and retail customers, with an emphasis on small business and residential customers.  As with long distance and local phone service providers in California, any provider offering electricity brokerage, marketing, aggregation or equivalent services directly to retail customers should be required to register, post a bond with and be licensed by the CPUC.  That way, if any service provider interacts with a retail customer, that provider will fall under the jurisdiction of the CPUC.



The purpose of licensing and bonding is to proactively ensure accountability by energy service providers and to ensure that customers have adequate recourse in the event that the provider fails to perform.



		7.5.2.3  Providers Not Subject to Registration



Not all retail energy service providers will require registration.   The purpose of registration is to ensure accountability and recourse where electric service is provided to retail customers.  In some circumstances, accountability is inherent in some energy providers.



For example, municipal or other public entities providing service within their own franchise areas would not fall under CPUC jurisdiction and thus would not be subject to licensing.  However, if any such entity were to offer services to non-franchise customers, the same accountability would not exist and then licensing and bonding would be warranted.  Non-franchise customers cannot vote, they cannot easily appear at public hearings and they do not reap many of the tax-related benefits available to municipalities.



Energy service companies offering only demand-side management, on-site generation or other services unrelated to purchase of electric service would not need to be licensed so long as those providers are not participating in or benefitting from publicly-funded energy programs, such as DSM or renewable credits.  If, however, they participate in a publicly-funded program or if they bundle other energy services with energy brokerage service, then licensing is warranted.



Finally, energy cooperatives should not be required to be registered so long as all cooperative members are owners of the cooperative, and thus enjoy the higher level of accountability and

recourse enjoyed by owners.



Other providers, such as brokers interacting with aggregators,  generators, companies offering ancillary services and scheduling coordinators are not required to provide a filing or bond with the CPUC so long as their interaction remains with other wholesalers.  However, these providers may have to fulfill registration requirements established by the ISO.



		7.5.2.4  The Nature Of and Rationales For Registration with the CPUC



In order to serve retail customers, non-exempt energy providers should be required to provide to the CPUC and keep updated, their legal name(s), business address, state where incorporated or associated, date of incorporation, articles of incorporation or association, name and title of each officer and director, name, title and phone number of a designated customer service contact person, name, title and phone number of the regulatory contact person, brief description of the nature of business being conducted and disclosure of any civil or criminal action taken against the company or any officer or director for any illegal acts related to the operation of any business for previous ten years.  This information gives regulators and consumers the necessary information they need to judge the viability of the provider.



The rationales for this registration requirement are:   



a.  Retail customers must be able to learn about the owners, the location and financial viability of any prospective provider.   In order to ensure uniformity, that information should be on file with a clearinghouse.  The CPUC fills that role.



b.  In order to guard against undercapitalized, fly-by-night or unethical companies, the CPUC must have a means of screening prospective energy providers.  Retail customers, especially residential and small business consumers, will not have the wherewithal to screen prospective providerss.  The dissemination of misinformation and other abuses experienced in the solar hot water market and the long-distance telephone market have graphically demonstrated the need for the ability to screen providers.



c.  Registration preserves the CPUC's jurisdiction over these entities



		7.5.2.5  The Bonding Requirement



In addition to informational registration, a prospective provider must also provide either a bond or some alternative insurance that would give customers a fund against which to secure damages attributable to fraud or non-performance.  The reasons for bonding are:



a.  The upfront costs of entering the electric services market is fairly low.  Aggregators need only a computer and customer leads.  A bonding requirement will therefore not put an undue burden on  any prospective new entrant, as its start-up costs are relatively low.



b.  Without a bond, it is likely that complainants and their attorneys or representatives will not be able to recover damages caused by failed service providers.



c.  The bonding process itself serves as a useful screen against companies or individuals with questionable financial pasts who seek to enter the electricity market.  Bonding services will either decline to bond or will require higher deposits from entrants with questionable records.



The amount of the bond would be established based upon the prospective number of customers to be served.  For example, a local community aggregator planning to serve 50 residents could post a very modest bond, whereas a large aggregator planning to serve customers throughout the state would require a more substantial bond.



The CPUC would be required to ensure that bonding costs do not become so prohibitive that they discourage new entrants.  At the same time, bonds or other insurance mechanisms must be adequately secure to protect against anticipated claims by customers.  The insurance companies that serve Californians are obligated to provide such assurances in order to offer service in the state.  Itt is anticipated that the costs for energy service bonding should not exceed costs faced by insurers.



		7.5.2.6  Why Electric Registration Must Be More Stringent Than Telephone



As discussed above, the registration process needs to be stringent enough to protect customers but not so onerous as to create a barrier to entry.  For local telecommunications companies the CPUC has developed a non-dominant carrier registration process that is not overly burdensome.  It requires filing with the CPUC the identities of the owners and officers of the corporation, a description of services to be provided and basic financial information to ensure the economic viability of the company.



Telecommunications registration does not require bonding, however.  This is precaution that is necessary for electric service for many reasons. 



a.  Electric service is generally is more expensive than phone service.  Thus greater potential losses are likely and greater protection is warranted. 



b.  Electric service is a necessary commodity.  State statute bans habititation of a residence that does not have electric service.



c.  Small consumers will be very vulnerable to commercial  exploitation during the transitional period of deregulation.  Telephone service deregulation has been phased over a decade, whereas electric deregulation will occur rapidly.



d.  Long distance and OAS deregulation have led to significant consumer abuses and are among the most common consumer complaints in the 1990s.



		7.5.2.7  Revocation and Suspension of Licenses Are CPUC Responsibilities



The CPUC's ability to revoke, suspend or limit a license is absolutely necessary for adequate enforcement.  In the initial 5 to 10 transitional years of electric competition, new entrants must be clearly noticed that questionable business practices, undue risks and shabby treatment of customers will not be tolerated.  The potential for abuse and the serious ramifications of that abuse mandate adequate enforcement powers by the agency.  The CPUC's staffing and its expertise on energy matters positions it as the only logical state agency that can be charged with enforcement.



Consumers might also be able to look to civil courts for tortious or statutory remedies (e.g., under Business & Professions Code Section 17200 et seq).  However, these cases would be expensive to pursue and the civil courts are not equipped to handle the load of individual complaints that could occur with the advent of competition.  Moreover, the courts will not be well-positioned to establish uniform industry rules where patterns of rule violations or shabby customer service are established.  Thus, the CPUC should continue its role as lead enforcement agency for customer complaints about all retail energy services.



This enforcement power should be anchored by CPUC licensing of energy service companies.  Without licensing, enforcement of CPUC rules would be ineffectual.  The CPUC market rules would include a code of conduct and a set of specific minimum standards of service as described in Sections ____________. 



The CPUC should have the ability to suspend, limit or revoke a company's license depending on the gravity of provider malfeasance.  Revocation would be invoked only where due process had been afforded to a provider.  However, injunctive suspension or limitation of a license could be imposed upon a showing that CPUC rules had likely been violated by a service provider and that significant damage could be caused by a continuation of service by that provider.





	7.5.3  Permissible Retail Territories for Unregulated

 Utility Affiliates



		7.5.3.1  The Parent Utility's Service Area



POSITION:  An unregulated affiliate of an incumbent utility  should be allowed to compete for customers within its parent utility's existing service area.  



PRO:  An additional competitive provider of electric service means more competition.



CON:  Allowing an unregulated utility affiliate to compete for customers in the utility's service area would substantially jeopardize the Commission's goal of an effectively competitive market for electricity.  A critical condition for a competitive market is that all providers are on a level playing field.  This condition is unlikely to be fulfilled when unregulated affiliates are cross-subsidized by the utility.  While there is always the potential for cross-subsidization between regulated and unregulated enterprises, the likelihood of such actions is significantly increased when the utility and its unregulated affiliates are providers in the same market.  Under such a scenario, it is easier for cross-subsidization to occur and more difficult to detect.



The opportunity to cross-subsidize is also facilitated by a holding company structure.  All three IOUs either are already under or have applied for a holding company structure.  The holding company has a fiduciary responsibility to its shareholders to provide the highest possible returns for a given risk level.  The holding company that controls the utility has available to it market information which it can pass to its unregulated affiliates.



Although there are conditions imposed on the holding company and/or utility which are designed to protect against affiliate transaction abuses, these conditions and guidelines have not been effective in preventing cross-subsidization.  The Commission recognized the serious potential for self-dealing despite existing affiliate transaction rules and consequently prohibited any contracts between the distribution utility and its affiliated generating companies. [See D. 95-1-063, p. 71.]  Consistent with its policy of preventing affiliate abuses and its goal of nurturing an electricity market in its infancy to a fully competitive market, unregulated affiliates of the utility should not be permitted to compete in the utility's service area during the transition period.



		7.5.3.2  Outside the Parent Utility's Service Area



POSITION:  Unregulated affiliates of the incumbent utility should be allowed to compete for customers outside of the utility's existing service area.  



PRO:  Unregulated affiliates should be allowed to compete to serve customers outside of their utility's service area.  There is little potential for market abuses since it is unlikely that the unregulated affiliate would have access to the proprietary information of an outside utility.  Thus the unregulated affiliate would provide customers with more choices and enhance  competition.



CON:  None apparent.





	7.5.4  Reciprocity for Utilities and Affiliates Conducting

 Business Under Jurisdictions 		Other than the CPUC 



POSITION:



Utilities that are not under the jurisdiction of the CPUC may have marketing affiliates desiring to conduct retail business in the CPUC jurisdictional area.  To the extent that these entities do not allow similar access in their own utility service territories, they should be denied certificates to conduct retail transactions within the CPUC jurisdictional area.  This would not preclude these entities from doing business in the wholesale market or with the Power Exchange. 



The CPUC may implement this restriction by exercising its right to condition certificates to participate in the retail market.  In the event that the CPUC may not exclude such entities from the retail market, it should condition the certificates to require that the affiliate provider disclose the fact that its affiliated utility does not provide the same opportunity for its own customers. 



PRO:  This policy will facilitate the expansion of customer choice, because neighboring IOUs with marketing affiliates will more likely consider allowing their captive utility customers to have choice among competitive retailers if that is a requirement to participate in the California retail market.  The issue is not that plants outside of California which have rate-based treatment and recovery from their own customers may sell at production cost into California.  That would be a pure good for California consumers.  The issue is the access to retail customers and the unfair opportunities for out-of-state utilities to engage in wrongful self-dealing and cross-subsidies at the expense of California utilities and other competitors.  While individual customers would benefit in California, the opportunities for an expanded competitive electricity market in other states would be left to the whims of regulators and legislators in those states and the imagination of utilities in an effort to stifle competition in their back yards.  It is the utilities that must make the commitment to a competitive market to facilitate real change in an expeditious manner.



CON:  There is an argument that the CPUC does not have legal authority to impose restrictions upon the retail certificates of providers if they are located out of California.  This is based upon federal law over interstate commerce.



There is also the position that a necessary condition for a successful Direct Access program is for competitive supplies to be available to end-users on a retail basis.  Restrictions on  supplies based upon the need for reciprocity between the California IOUs and a supplier's territory would be a barrier to successful deregulation.  Not only would these restrictions potentially prevent out-of-state utilities from supplying power at retail in the Direct Access market, it would give an unfair marketing advantage to retail providers with no service territories of their own.  Out-of-state utilities have no control over their public utility commissions or legislatures so that they do not have the ability to influence the pace for retail customer choice.  Further, even if these utilities suggested implementing such reciprocal access, there would be a significant delay before it could be implemented.  The immediate impacts would be felt without an opportunity for the out-of-state utility to remedy the situation.
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