Appendix B





TERMS AND CONDITIONS FOR PG&E PURCHASE OF ESP ACCOUNTS RECEIVABLE UNDER PG&E CONSOLIDATED BILLING


General





PG&E will purchase, on a monthly basis, the ESP’s accounts receivable for DA service provided by the ESP to its DA customers served by PG&E in PG&E’s electric service area, as they appear in Attachment A of the Agreement and where PG&E consolidated billing has been selected.





PG&E reserves the right, in its sole discretion, to determine whether an ESP transaction constitutes electric commodity service for purposes of PG&E consolidated  billing service.  For purposes of PG&E consolidated billing, PG&E reserves the right to reject ESP transactions that are not limited to electric commodity service.





All ESP accounts receivable sold to PG&E will be free of any and all encumbrances which may interfere with or prevent PG&E from exercising its rights and obligations as purchaser of the accounts receivable under this Agreement.  





The ESP is prohibited from assigning, transferring, encumbering, selling, exchanging, pledging or giving the accounts receivable to any other entity or person.  The ESP will provide written assurance to PG&E as to the absence of assignment, transfer, lien, encumbrances, forbearance, sale, exchange or alienation; and any such assignment, transfer, sale, exchange, lien, encumbrance, or gift is null and will subject the ESP to all liabilities, expenses, and costs, including attorney fees expended and incurred by PG&E in pursuing exclusive ownership and rights to the accounts receivable.





The ESP will provide to PG&E all information and documentation necessary to PG&E’s creation and perfection of a security interest in such accounts, California Commercial Code, Division 9.





Calculation of Total Amount Due ESP





Determination of the amount due the ESP for the purchase of its accounts receivable will be calculated according to the following formula:��Current Total Amount Accepted For Billing, including credits, refunds, regulatory surcharges and/or  taxes applicable to ESP transaction, but excluding utility users tax;��	minus			Regulatory Surcharges applicable to ESP 						transaction�	plus or minus		Adjustments pursuant to the Agreement, as 						defined in C below�	minus			Estimated bad debt�	minus			Taxes applicable to ESP, excluding utility users tax, �	plus or minus		Uncollectible True-up �	minus 			Early payment discount, if applicable,�	equals			Total amount due ESP for accounts receivable �				(”Total Amount Due”)�


Regulatory surcharges and taxes applicable to the ESP transactions which are subtracted from the amount due the ESP for purchase of the accounts receivable, will be paid to ESP based on the amounts actually collected from the ESP’s DA customers and after the DA customers actually render payment of the Regulatory Surcharges and taxes to PG&E.  Utility users tax will be collected by PG&E from ESP’s DA customers based on the total of PG&E’s applicable UDC direct access service charges plus the ESP’s electric commodity service charges.  The utility users tax actually collected from the ESP’s DA customers will be remitted by PG&E directly to the local taxing authorities responsible for the utility users tax.





All payments between the ESP and PG&E shall be made by electronic funds transfer.





The terms in the formula for calculating the Total Amount Due have the following meanings:





Current Total Amount Accepted for Billing:  The total charge for electric commodity provided by ESP to ESP’s DA customers in PG&E’s service area and accepted by PG&E for billing to the ESP’s DA customers during PG&E’s applicable billing cycle, including billing corrections and adjustments described under the Agreement, Section 8 (billing adjustments for meter error and billing error). The Current Total Amount accepted for PG&E consolidated billing shall not include any amount for electric commodity which is not chargeable to the DA customer pursuant to the contract between the ESP and the DA customer.





Surcharges:  The total of applicable surcharges imposed by third parties, if included in the Current Total Amount Accepted for Billing and collected on the ESP’s behalf by PG&E.  Applicable surcharges must be surcharges applied to and collected based on electric commodity provided by the ESP to the DA customer.  Timely and accurate remittance of surcharges to third parties, including without limitation, governmental agencies, is the responsibility of the ESP.





Adjustments:  The total value of adjustments issued by the ESP or PG&E during PG&E’s current billing cycle which are not related to or caused by PG&E’s calculation of the ESP’s billings and are not described in UDC/ESP Agreement Section 8 (billing adjustments for meter error and billing error).  These adjustments include, without limitation;





Disputed Amount Adjustment:  Any ESP’s billed amounts for ESP services that are disputed in part or in whole by the DA customer will be subtracted from the total values of billings during the month the dispute is raised.��When a customer disputes the amount billed by PG&E on behalf of the ESP, as outlined in the Agreement, Section 8, PG&E will adjust the total value of billings by the total amount of the ESP bill containing the disputed amount.  PG&E will withhold payment of the total amount by deducting the total amount from the total value of billings during the month PG&E becomes aware of the dispute.  The ESP is solely responsible for resolving the dispute with the customer and the ESP shall bear full responsibility for the outcome of the dispute, except as provided in Section M of this appendix.  The ESP shall not have any authority to adjust PG&E’s portion of the bill as part of the dispute resolution between the ESP and the DA customer.  





Resolved Disputed Amount Adjustment:  Upon notification by ESP and customer that the dispute has been resolved pursuant to the Agreement, Section 8, PG&E will adjust  the total value of billings during the month PG&E is notified of the resolution to reflect the resolution of the dispute between the ESP and the customer.  Any adjustments that result from the dispute resolution will be subtracted from or added to the total value of billings during the month.





Recourse Adjustment:  Any adjustment requested by the ESP to adjust a DA customer’s bill as a result of a dispute resolution.  ESP must notify PG&E of any resulting recourse adjustment at the same time that PG&E is notified of any dispute resolution.





Policy Adjustment:  Any adjustment requested by the ESP to adjust a DA customer’s bill to satisfy a DA customer’s inquires or complaint(s) regarding ESP service.





ESP Requested Adjustments:  Any adjustment requested by the ESP to adjust a DA customer’s bill for reasons unrelated to the billed charges, examples include, without limitation, promotional discounts or other incentives.





Estimated Bad Debt:  PG&E will apply a net bad debt (uncollectible) factor based on the historical net bad debt rate for the ESP’s DA customers in PG&E’s service area against the Current Amount Accepted for Billing less Surcharges,  and Adjustments to determine the amount to be withheld as estimated bad debt.  An initial  rate  based on an industry average or as otherwise determined by PG&E will be used until an actual historical net bad debt rate of the ESP’s DA customers billed under this Agreement is established by PG&E.





Taxes:  The total of applicable taxes, if included in the Current Total Amount Accepted for Billing,  collected on the ESP’s behalf by PG&E, excluding utility users tax.  Timely and accurate remittance of taxes to the taxing agency is the sole responsibility of the ESP.





Uncollectible True-up:  The uncollectible true-up is performed on a quarterly basis, or at PG&E’s discretion, to determine the difference between the Estimated Bad Debt and the actual net bad debt realized on DA customer accounts.  Net bad debt is the sum of written off accounts for ESP’s DA customers in PG&E’s electric service area, less recoveries from previously written off accounts of ESP’s DA customers in PG&E’s electric service area. 





If the actual net bad debt realized is greater than the Estimated Bad Debt, PG&E will deduct the difference from the next available purchase of accounts receivable or, if the next scheduled purchase of accounts receivable is less than the difference, PG&E may issue a separate invoice to the ESP for the difference.  Such separate invoice will be paid by the ESP within 15 business days of receipt.  In the event the ESP fails to pay the separate invoice within 15 business days of receipt, PG&E may immediately discontinue any or all billing services offered under this contract and revert the DA customer back to the dual billing option.





If the actual net bad debt realized is less than the Estimated Bad Debt, PG&E will forward the amount due to the ESP by the date designated on the true-up report or 15 days, whichever is later.





At the time of the true-up, a new estimated net bad debt factor will be computed using the ESP’s actual performance levels, not to exceed the most recent 12 months of actual performance.  This factor will be applied to all amounts purchased from the ESP until the next true-up.  





As a function of its collection activities, PG&E will charge the ESP a percentage of total fees paid by PG&E to outside collection agencies in a given month.  This percentage will be the ratio of total ESP charges recovered after write-off to the total of all charges recovered after write off.





Discontinuance of PG&E Consolidated Billing





PG&E will have the right to refuse to provide or to discontinue PG&E consolidated billing the following conditions:





When the total number of adjustments from Section C above exceeds  15% of the amount PG&E billed for the ESP to DA customers for two out of three consecutive months, or





When the total number of billing corrections, excluding billing adjustments arising solely from PG&E’s failure to provide UDC-consolidated billing as set forth in the Agreement, exceeds a cumulative total of 10 occurrences for any three-month period, and the ratio of billing corrections to all bills rendered for the same period is greater than 10 for every 1,000 bills rendered.�


When the net bad debt rate of the ESP’s DA customers billed under PG&E consolidated billing equals or exceeds 25% of the amount PG&E billed for the ESP to DA customers in two out of three consecutive months.





Excessive Adjustments





When the total number of adjustments from Section C above exceeds 25% of the amount billed for the ESP to DA customer (“Excessive Adjustment Percentage”) in any one month, PG&E may immediately take any and/or all of the following steps:





Request a meeting with the ESP within 10 business days to discuss the adjustment level;


Withhold from each succeeding purchase of accounts receivable a percentage equal to the Excessive Adjustment Percentage.  The amount withheld shall be retained by PG&E for a minimum of three months or until such time that PG&E, in its sole discretion, is satisfied that the ESP’s adjustment dollars will not exceed the amount of accounts receivable being purchased by PG&E.





Payment





PG&E will purchase all of the ESP’s accounts receivable for PG&E consolidated billing once per calendar month based on the Current Total Amount Accepted for Billing, and application of the formula in this Appendix B.  PG&E will pay the Total Amount Due to ESP on a payment date to be calculated by PG&E based on the date of purchase and the application of PG&E’s current cash lag factor.  This cash lag represents the number of days between the date of purchase and the date the bill is paid by the DA customer.





At the request of the ESP and on terms acceptable to PG&E, PG&E will  pay the ESP within a shorter interval than described in Section I above, less an early payment discount factor based on PG&E’s long-term weighted average cost of capital.  The early payment option must be requested by the ESP for a minimum period of 6 months. PG&E reserves the right, at its sole discretion, to terminate the early payment option on written notice.





PG&E, on ten days’ written notice, may net any past due payment for associated PG&E-consolidated billing services, as outlined in Rate Schedule E-ESP, against payments on ESP’s accounts receivable.�


Adjustment for Meter Error and Unauthorized Usage





Adjustments for unauthorized use and for slow or nonregistering meters shall be made by PG&E pursuant to the Agreement and Rule 23.  The amounts collected shall not be included in the adjustments under Sections A or C above. �With respect to unauthorized use or slow or nonregistering meters occurring while PG&E is providing consolidated billing for the DA customer,  Section L.1. shall survive both (a) the termination of PG&E consolidated billing for the customer and (b) termination of the ESP contract with the DA customer.


While PG&E is providing consolidated billing, adjustments for fast meters for ESP charges during the PG&E consolidated billing period shall be treated as adjustments in accordance with Rule 23, and shall be included in the adjustments under Section A.�


   Undertaking of PG&E





PG&E will not bill for ESP electric supply service that was furnished before the effective date of this billing service.





In accordance with Section 8 of the Agreement, PG&E will calculate and bill applicable utility user taxes related to the ESP charges to the DA customer unless PG&E’s records indicate the DA customer is tax exempt or the ESP advises and warrants that its charges are tax exempt for purposes of the local jurisdiction’s utility users tax.  Information regarding DA customer tax exempt status will remain the exclusive property of PG&E.  Except as provided under separate agreement and based on individual rates, PG&E will not provide any other tax or tax-related services to the ESP.





Upon ESP request and subject to mutually agreeable terms, conditions and fees, PG&E will calculate and bill taxes and/or surcharges related to ESP charges as described in sections B and E above.





PG&E will collect payments from DA customers based on the single balance due PG&E for all charges on the DA customer’s account for which PG&E provides consolidated billing service.  In the event of partial payment, PG&E will apply partial payments received from the DA customer on a pro rata basis based on the proportion of all charges on the DA customer’s account billed by PG&E, including, but not limited to, gas and electric charges on its own behalf and electric supply charges on behalf of the ESP.





  Liability of PG&E





PG&E liability shall be per the Agreement.





Obligations of the ESP





The ESP will provide PG&E with customer and billing-related data necessary to produce a bill for ESP electric supply service.





The ESP will advise and warrant if ESP charges are exempt from utility user tax.  All determinations as to the removal, addition, or adjustment of utility user taxes billed to an ESP’s DA customer, due to an ESP’s exemption, will be the responsibility of the ESP. 





The ESP must instruct PG&E to calculate and bill governmental or regulatory imposed surcharges and/or taxes to DA customers on its behalf.  ESP will be responsible for the remittance of these funds to the proper authorities. Surcharges and taxes shall not be part of the purchase price for ESP’s accounts receivable by PG&E.  Actual amounts collected from the ESP’s DA customers for surcharges shall be turned over the ESP.





The ESP will forward authorized adjustments of UDC-billed ESP charges to PG&E in a mutually-agreed upon format within 7 days of the issuance of the adjustment.





The ESP will not issue adjustments, in any form including but not limited to checks, vouchers, cash, directly to DA customers in order to adjust ESP charges billed through PG&E.  ESP adjustments must be sent to PG&E in the standard format.





The ESP will notify PG&E of all pending claims within 2 business days of the DA customer’s initial request.  Pending claim used herein denotes a request for an adjustment by a DA customer that is being investigated by the ESP.





Ordering Provisions





When an ESP cancels this billing option within 30 days of the date of the submission of the DASR, PG&E will refund half the billing set-up charges.  If the cancellation is 30 or more days after the date of the DASR, PG&E will not refund any portion of the billing set-up charges.





ESP requested billing changes to a pending DASR will be undertaken if they can be accommodated by PG&E.  PG&E will advise ESP if the requested changes will impact the commencement date.  The ESP is responsible for any costs incurred by PG&E to implement the requested change.





The ESP will provide PG&E at least 15 days prior written notice if it wishes to discontinue PG&E consolidated billing services.





Audit Provisions





PG&E and ESP records relevant to the billing and collection services provided by either PG&E or the ESP may be audited by the other party as set forth below:





Upon 60-day written notice by the ESP or PG&E to the other, the requesting party shall have the right through its authorized representative to audit and examine, during normal business hours, the non-requesting party’s records, books, and documents, as may reasonably contain information relevant to the operation of this appendix.  The ESP shall have the right to review information bearing upon the provision by PG&E of services outlined in Section 8.4 of the Agreement and PG&E shall have the right to review information bearing upon ESP’s compliance with the terms of this Agreement.  Within this 60-day period, the ESP and PG&E will reasonably agree upon the scope of the audit or examination, the documents to be reviewed, and the time, place, and manner in which the audit or examination will be performed.





Neither the ESP nor PG&E will perform more than one audit and one examination in any 12-month period.  The ESP and PG&E will bear their own expenses occasioned by the audit or examination, provided that the expense of any special data extraction shall be borne by the requesting party.





Where any audit or examination discloses error(s) which are agreed upon by the ESP and PG&E, the responsible party   will undertake corrective action for such error(s) in a timely manner.





All information received or  reviewed by the requesting party or its authorized representative in connection with the audit or examination is to be considered confidential and is not to be distributed, provided or disclosed in any form to anyone not involved in the audit or examination or the resolution of its findings (which may include any disputed resolution proceedings, including but not limited to arbitration or judicial proceedings), nor is said information to be used for any other purposes.  All information received or reviewed by the requesting party or its authorized representative in connection with any audit or examination that the requesting party desires to distribute, provide or disclose in any dispute resolution proceeding shall be subject to protective arrangement as reasonably agreed to by the ESP and PG&E.  The non-requesting party reserves the right to require any non-employee who is involved directly or indirectly in any audit or examination or resolution of its findings, as described, above to execute a non-disclosure agreement satisfactory to the non-requesting party.





In the event the ESP fails to provide adequate records as set forth in 1. preceding, PG&E may discontinue the provision of all services to the ESP under this appendix upon 30 days written notice. �


   Order of Precedence





If there is any actual or perceived ambiguity or conflict between the language of this Agreement and the Direct Acccess Tariff rules, including, but not limited to Rule 23, the language of the tariff rules shall govern.
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