APPENDIX E


:  FAST TRACK ADR





1	General


1.1	Any dispute within the scope of this Appendix E shall be called a “fast track dispute”.  The Parties agree to make best efforts to resolve certain disputes defined in section 1.2 of this Appendix E as expeditiously as possible by good faith negotiation.  The Parties agree to the following two-step fast track dispute resolution process.  If the Parties cannot resolve the fast track dispute by the process set forth herein in section 2, "Negotiation", the dispute shall be settled by arbitration under section 3, "Arbitration".  


1.2	Scope � This Appendix E shall apply to any dispute or claim between the Parties arising out of or relating to this Agreement which is referred by the Agreement for resolution under the terms of this Appendix E.   Any dispute about whether a dispute should be resolved under the terms of this Appendix E shall be resolved under this Appendix E.  


1.3	Time for Bringing Claims �  Any claim which is subject to this Appendix E shall be time�barred unless the asserting Party commences these procedures by notifying the other Party in writing, within  forty five (45)  days after the actions complained of became know to the asserting Party. An untimely claim under this Appendix E is permanently barred under this Agreement, or in any regulatory, arbitration, or judicial forum, and the Parties hereby waive any rights they might have under any otherwise applicable statutes of limitation which conflict with this section. Disputes over whether a claim is timely under this section shall be settled by the procedures set forth herein.


2	Negotiation	


2.1	In the event of a fast track dispute, the Parties shall attempt in good faith to resolve it as expeditiously as possible, by negotiation between designated representatives of each Party who are authorized to negotiate a settlement of the fast track dispute.


2.2	Discovery During Negotiation � No document discovery of any kind or depositions shall be required during negotiation.  Document exchange shall be voluntary.  The negotiation and all documents exchanged in connection with the negotiation shall be confidential and subject to California Evidence Code Section 1152.5 and California Public Utilities Commission (CPUC) Rules of Practice and Procedure (CPUC Rules) 51.9.  No statement made during the negotiation phase shall be admissible as evidence in any subsequent regulatory, arbitration or judicial proceeding.


2.3	Referral to Arbitration � If the Parties’ representatives are unable to resolve the dispute within thirty (30) business days after delivery of notice of the dispute, the matter shall be referred for resolution to arbitration, according to the procedures set forth below.  


3	Arbitration


3.1	Selection of Arbitrator, Arbitration Procedure � Within sixty (60) days of the final CPUC decision approving this Agreement, PG&E shall request the CPUC Energy Division to schedule and notice to all interested parties a one day workshop, the purpose of which shall be to create a list of arbitrators acceptable to all workshop participants (Arbitrator List).  All disputes arising under this Agreement which are to be resolved by arbitration shall be referred to the first arbitrator on the Arbitrator List who is available to hear the dispute within the time constraints set forth in this Appendix E (Arbitrator).  Each Party to this Agreement hereby submits to the jurisdiction of the Arbitrator and waives any jurisdictional objections it might otherwise have under law or regulation.  


All disputes arising under this Agreement which are to be resolved by arbitration shall be resolved in San Francisco, California, under the then-existing commercial arbitration rules of the American Arbitration Association (AAA), as amended and supplemented by this Appendix E.  Such arbitration shall be the sole and exclusive remedy for any claims within the scope of this Appendix E.


3.2	Demand for Arbitration � If the Parties agree to terminate the negotiation or are unable to resolve the fast track dispute within thirty (30) business days after delivery of notice of the dispute, the Parties shall concurrently serve on each other and on the Arbitrator a written demand for arbitration together with a written statement of the nature of the dispute, the facts relating to it, the Parties and other persons involved and the remedy sought (Arbitration Statement).  Any such fast track dispute shall be subject to resolution by the Arbitrator under the procedure set forth below.  


3.3	Arbitration Process � The Parties shall have ten (10) concurrent business days to serve replies to the Arbitration Statements on each other and the Arbitrator. The Parties may conduct discovery by means of one set of no more than ten (10) written interrogatories, one set of no more than ten (10) document requests directly related to the issues raised by the Arbitration Statements, and no more than 8 hours of oral deposition.  Discovery must be served within ten (10) business days from the date the Arbitration Statements were served and must be responded to within fifteen (15) business days of receipt.  Any disputes regarding discovery shall be resolved in good faith by the Parties, who after meeting and conferring may request the Arbitrator to hear and resolve the dispute by telephone conference.  The Arbitrator has the authority to modify the amount and the timing of the discovery process except that all discovery must be completed no later than 10 calendar days before the hearing.


The arbitration and all depositions and documents produced in connection with the arbitration shall be confidential and subject to California Evidence Code section 1152.5 and CPUC Rules 51.9.  No statement made by a Party in the arbitration shall be admissible as evidence against that Party in any subsequent CPUC or judicial proceeding.


The Arbitrator shall convene a hearing within forty (40) business days following service of the replies.  No third parties shall be permitted to intervene in the arbitration of the fast track dispute.  The Parties agree that the Arbitrator shall not award any relief other than (1) specific performance and/or other equitable relief, and (2) damages only to the extent allowed under the terms of this Agreement.


 Judgment on the arbitration award may be entered in any court having jurisdiction over the subject matter of the controversy.  


The Arbitrator shall issue a written decision containing a statement of the Arbitrator’s reasoning for making the decision within ten (10) business days of the hearing’s conclusion.  The decision of the Arbitrator shall be final and binding on the Parties.


4.	Confidentiality � Notwithstanding anything to the contrary contained in this Appendix 2, the Parties shall execute an agreement with the Arbitrator, which shall (a) require the Arbitrator to treat any information conveyed to them as confidential and prohibit disclosure of any confidential or trade secret information; (b) make California Evidence Code section 1152.5 and CPUC Rule 51.9 applicable to the arbitration; and (c) prohibit any ex parte contacts with the Arbitrator, without the explicit consent of the other Party, unless the Arbitrator initiates the contacts and they are made part of the record.  














