APPENDIX F:  REGULAR ADR PROCEDURES





1	General


1.1	The Parties agree to the following three-step dispute resolution process for the disputes referred by this Agreement for resolution under this Appendix F.  If the Parties cannot resolve a dispute by the process set forth herein in section 2, "Negotiation" or section 3 "Mediation", the dispute shall be settled through binding arbitration under section 4, "Arbitration.”


1.2	Time for Bringing Claims � Any claim by either Party shall be time�barred unless the asserting Party commences these procedures by delivering a written notice of a dispute and request for negotiation under section 2 within one hundred eighty (180) days after the actions complained of became known to the asserting Party.  An untimely claim under this Appendix F is permanently barred under this Agreement, or in any regulatory, arbitration, or judicial forum, and the Parties hereby waive any rights they might have under any otherwise applicable statutes of limitation which conflict with this section.  Disputes over whether a claim is timely under this Appendix F shall be settled by the procedures set forth herein.


2 Negotiation.  


2.1	Either Party may, under the terms of section 1.2 above, deliver written notice to the other Party of a dispute.  In the event of a dispute, the Parties shall attempt in good faith to resolve any dispute within the scope of this Appendix F promptly by negotiation between representatives of each Party who are authorized to negotiate a settlement of the dispute.  Within fifteen (15) business days of receipt of such notice, the management representatives shall meet at a mutually acceptable time and place, and thereafter as often as they reasonably deem necessary to exchange information and to attempt to resolve the dispute.  


2.2	No Discovery During Negotiation �  No document discovery of any kind or depositions shall be required during negotiation.  Document exchange shall be voluntary.  The negotiation and all documents exchanged in connection with the negotiation shall be confidential and subject to California Evidence Code section 1152.5 and California Public Utilities Commission (CPUC) Rules of Practice and Procedure (CPUC Rules, Rule 51.9.)  No statement made during the negotiation phase shall be admissible as evidence in any subsequentregulatory, arbitration or judicial proceeding.


2.3	Referral to Mediation � If the representatives of the Parties do not reach a decision within thirty (30) business days after service of the negotiation request under section 2 "Negotiation", either Party may at any time thereafter request mediation by so notifying the other Party in writing, specifying the issues in dispute.  


3.	Mediation


3.1	Selection of Mediator � If the Parties are unable to agree upon a mediator within fifteen (15) business days after service of the written request for mediation, they shall jointly request the American Arbitration Association (AAA) to provide a list of potential mediators with at least five (5) years experience in mediating complex disputes involving issues similar to the issues of the specific dispute between the Parties. Within fifteen (15) business days after receipt of the list, each Party shall eliminate from the list the names of any unacceptable mediators and rank the remaining names in order of preference.  The AAA administrator shall be instructed either to nominate the Parties' preferred mediator, or if no names remain on the AAA list after both sides have stricken certain names, to provide another list of potential mediators.  The Parties shall designate a mediator from the second list, using the procedures set forth in this section.  If no names remain on the second list, the AAA shall select a mediator.


3.2	Mediation Procedure � Within ten (10) business days after the mediator is appointed, the Parties shall provide the mediator with their recommendations for the mediation procedure.  Within ten (10) business days after receipt of the Parties' recommendations, the mediator shall issue a written procedure, including: (a) a schedule for exchange of narrative statements summarizing each Party's position on the dispute; (b) the format of the mediation; and (c) the time period for completion of the mediation, not to exceed sixty (60) business days from service of the mediation request, unless extended by mutual agreement of the Parties.  


3.3	Discovery During Mediation � No document discovery or depositions shall be required as part of the mediation.  All document exchange shall be voluntary.  The mediation shall be held in San Francisco, California.  The mediation and all documents produced in connection with the mediation shall be confidential and subject to California Evidence Code section 1152.5 and CPUC Rule 51.9.  No statement made by a Party in the mediation shall be admissible as evidence against that Party in any subsequent regulatory, arbitration or judicial proceeding.  


3.4	Referral to Arbitration � If the Parties agree to terminate the mediation or are unable to resolve the dispute within sixty (60) business days after service of the mediation request, the matter shall be referred for resolution to arbitration according to the procedures set forth below.  


4.	Arbitration


4.1	Selection of Arbitrator, Arbitration Procedure � Within sixty (60) days of the final CPUC decision approving this Agreement, PG&E shall request the CPUC Energy Division to schedule and notice to all interested parties a one day workshop, the purpose of which shall be to create a list of arbitrators acceptable to all workshop participants (Arbitrator List).  All disputes arising under this Agreement which are to be resolved by arbitration shall be referred to the first arbitrator on the Arbitrator List who is available to hear the dispute within the time constraints set forth in this Appendix F (Arbitrator).  Each Party to this Agreement hereby submits to the jurisdiction of the Arbitrator and waives any jurisdictional objections it might otherwise have under law or regulation.  


All disputes arising under this Agreement which are to be resolved by arbitration shall be resolved in San Francisco, California, under the then-existing commercial arbitration rules of the AAA, as amended and supplemented by this Appendix F.  Such arbitration shall be the sole and exclusive remedy for any claims within the scope of this Appendix F.


4.2	Demand for Arbitration � If the Parties agree to terminate the mediation or are unable to resolve the dispute within sixty (60) business days after service of the mediation request, the Parties shall concurrently serve on each other and on the Arbitrator a written demand for arbitration together with a written statement of the nature of the dispute, the facts relating to it, the Parties and other persons involved and the remedy sought (Arbitration Statement).  Any such dispute shall be subject to resolution by the Arbitrator under the procedure set forth below.  


4.3	Discovery � (a) Each Party shall have the right to limited discovery from the other Party as set forth below: 


(i) Either Party shall be entitled to serve a demand for the production of any documents which directly relate to the specific facts and issues in dispute in the arbitration.  In no event shall either Party be required to produce documents merely on the grounds that those documents relate to the subject matter of the dispute, relate indirectly to the specific facts and issues in dispute, or which could lead to the discovery of directly relevant documents.  Any objections to a demand for documents shall be served within twenty (20) days of the service of the document demand.  The responding party shall produce any responsive documents within thirty (30) days of the service of the request.  Any requests for the production of documents under this section must be served no later than sixty (60) days prior to the hearing date;


(ii) Either Party shall be entitled to take a total of twenty (20) hours of depositions for all deponents combined, of the other Party's employees or other witnesses, or of third party witnesses which either Party may subpoena in accordance with the California Code of Civil Procedure, sections 1283.05 and 1283.1(b).


(iii)  Both parties shall, no later than fifteen (15) days prior to the hearing, serve and file with the Arbitrator (a) a list of witnesses the Party intends to call at the hearing for its case�in�chief, together with a brief description of the testimony of each witness and (b) of any documents the Party intends to rely upon at the hearing for its case�in�chief.


(b) Any dispute over discovery shall be submitted to the Arbitrator for decision.  The Arbitrator has the authority to modify the amount and the timing of the discovery process set forth above, except that all discovery shall be completed no later than 30 days prior to the hearing.


(c) The arbitration and all depositions and documents produced in connection with the arbitration shall be confidential and subject to California Evidence Code section 1152.5 and CPUC Rules 51.9.  No statement made by a Party in the arbitration shall be admissible as evidence against that Party in any subsequent CPUC or judicial proceeding.


4.4	Pre�Hearing Conference � Within ten (10) business days after service of the Arbitration Statements, the Arbitrator shall convene a pre�hearing conference to determine procedures for the hearing, including evidence to be submitted, evidentiary objections, discovery and length of the hearing and to develop a single Arbitration Statement.  To the extent necessary to clearly define and limit the facts and issues in dispute at the hearing, the Arbitrator shall use this prehearing conference as a mini�hearing at which each Party may present its Arbitration Statement and the reasons why its Arbitration Statement should be used as the basis for hearing.  The Arbitrator may encourage the Parties to agree on a joint Arbitration Statement; however, if the Parties cannot agree on a joint Arbitration Statement, the Arbitrator may choose one Party's Arbitration Statement or create the Arbitrator’s own Arbitration Statement for use in the hearing, based on his or her judgment as to which such Arbitration Statement presents the issues to be decided in the most reasonable and intelligible manner consistent with the provisions of this Agreement.


4.5	Hearing � The hearing shall begin not later than one hundred and twenty (120) business days after service of the demand for arbitration.


4.6	Settlement � If at any time prior to final award the Parties present the Arbitrator with a written settlement of some or all the claims before the Arbitrator, duly executed by authorized representatives of each Party, the Arbitrator shall adopt the settlement, without change, as its award with respect to the settled claim.


4.7	Jurisdictional and Relief Limits � The Parties agree that the Arbitrator shall not award any relief other than (1) specific performance and/or other equitable relief, and (2) damages only to the extent allowed under the terms of this Agreement.


Each Party shall bear its own costs and attorneys’ fees, except that, upon award, the losing Party on each claim in dispute shall reimburse the prevailing Party for the costs of the Arbitrator, attributable to that claim, as determined by the Arbitrator.  The Parties shall share equally the costs of any facilities owned by third parties that are used for meetings, negotiations or hearings under this Appendix F.  


The prevailing Party shall be entitled to interest, compounded monthly, on the net amount of the award, at the then�current prime lending interest rate used by the Bank of America, plus three (3) percentage points.  The interest shall accrue from the date on which the notice of dispute under section 2 "Negotiation" is served through the date the award is paid.


4.8	Judgment and Award � Judgment on the arbitration award may be entered in any court having jurisdiction over the subject matter of the controversy.  All arbitration awards shall be made by the Arbitrator in writing with a statement of the Arbitrator’s reasoning for making the award.  


The Arbitrator's award shall be subject to judicial review as permitted by California Code of Civil Procedure sections 1285-1287.6. 


5.	Confidentiality � Notwithstanding anything to the contrary contained in this Appendix F, the Parties shall execute an agreement with the mediator or the Arbitrator, which shall (a) require the mediator or the Arbitrator to treat any information conveyed to them as confidential and prohibit disclosure of any confidential or trade secret information; (b) make California Evidence Code section 1152.5 and CPUC Rule 51.9 applicable to the mediation or arbitration; and (c) for the arbitration, prohibit any ex parte contacts with the Arbitrator, without the explicit consent of the other Party, unless the Arbitrator initiates the contacts and they are made part of the record.  


6.	Exclusivity � The procedures specified in this Appendix F shall be the sole and exclusive procedures for the resolution of disputes within the scope of this Appendix F.  However, a Party may seek a preliminary injunction or other preliminary judicial relief in order to avoid irreparable damage, to the extent otherwise permitted by law.  Despite such action, the Parties shall continue to participate in good faith in the procedures specified in this Appendix F.
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