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ESP Agreement #_______________





Date Received:_________________











This Energy Service Provider Agreement (“Agreement”) is made and entered into by and between San Diego Gas & Electric Company (or “SDG&E”) and the Energy Service Provider (“ESP”) identified below.  SDG&E and the ESP are individually referred to as a “Party” and collectively are the “Parties” to this Agreement.








Energy Service Provider (Name):__________________________________________________ 


Please Print or Type Clearly





ESP State of  California Registration Identification No.: ________________________________








Section 1: General Description of this Agreement





	This Agreement is a legally binding contract.  SDG&E and the ESP named in this contract set forth the terms under which the ESP will offer electrical energy service in a direct access transaction to customers in SDG&E’s service territory, account maintenance and billing services, and/or electrical energy meter installation and/or meter reading services.  The Parties understand and agree that by entering this Agreement, the ESP will undertake certain activities and responsibilities previously undertaken by SDG&E, and this Agreement will serve as a full and complete discharge of those responsibilities previously performed by SDG&E.  The Parties agree to be bound by this Agreement, its attachments if any, all applicable tariffs and rules, and all directives from the California Public Utilities Commission (“CPUC”) regarding and affecting this Agreement. Except where explicitly defined herein, the definitions controlling this Agreement are contained in SDG&E’s applicable rules, including Tariff Rule 1.





 Section 2: ESP Registration Requirement





The ESP identified in this Agreement represents that, if required, it has registered with the CPUC, has obtained a registration number, and has a currently valid CPUC registration at all times under which is provides services to end-use customers.  The ESP agrees to be bound by all CPUC directives involving or relating to its provision of services, agrees to provide legal, safety, and other notices to its customers as such are required or directed by the CPUC or SDG&E, and by undertaking to provide services as an ESP pursuant to this Agreement, submits to the CPUC’s authority over its provision of goods and services to the full extent of the law, as it may change from time to time.   The ESP shall exercise all reasonable skill, care and diligence in carrying out the Services, shall carry out its duties in accordance with any applicable recognized professional standards, and shall provide everything reasonably necessary to complete the Services in accordance with the requirements of this Agreement.





Section 3: Term of Service





	This Agreement shall be in effect when signed by authorized representatives of both parties but no earlier than the effective date specified in this Agreement, provided that all conditions precedent have been met, and will continue through the final billing cycle for each Customer (as defined in Exhibit A) following termination of the Agreement pursuant to Rule 25.  This Agreement will continue in effect unless terminated, and will terminate on the earlier of (a) the date that ESP is no longer operating as an Energy Service Provider in SDG&E’s service territory, (b) ceases to be registered by the CPUC as an ESP, or (c) upon an Event of Default as described in this Agreement.  Notwithstanding anything to the contrary herein, the obligation to pay the other Party money due under this Agreement shall survive expiration and termination of this Agreement.  Upon expiration or termination of this Agreement the Parties shall cooperate with each other in order to complete all outstanding matters related to this Agreement in a timely and orderly manner.                                                                    


	Effective Date.  This Agreement shall be effective on__________________________ (date).





Section 4: Events of Default





4.1	The following events shall constitute Events of Default by ESP under this Agreement:





(a)	ESP’s failure to pay the full amount of any SDG&E charges by the applicable past due date as required under Rule 25;





(b)	ESP’s failure to correct any noncompliance with metering standards pursuant to Rule 25;





(c)	ESP’s (i) intentional, willful or fraudulent reporting of false information required by this Agreement or SDG&E’s applicable tariffs, or (ii) breach of any other provision of this Agreement and failure to cure such breach within thirty (30) calendar days of receiving written notice thereof from SDG&E;





(d)	ESP’s filing for bankruptcy, failing to have a bankruptcy proceeding filed against it dismissed within sixty (60) calendar days, admitting insolvency, making a general assignment for the benefit of creditors, or inability to pay debts as they mature, or having a trustee or receiver appointed over all or a substantial portion of its assets;





(e)	ESP’s unauthorized energy use (energy theft), or conspiring with or assisting others in any unauthorized use as described further in this Agreement; and





(f)	ESP’s failure to comply at any time with credit or deposit requirements for energy service providers set forth in SDG&E’s tariffs no more than 15 calendar days of receiving written notice from SDG&E of any additional or increased credit or deposit requirement.





4.2	Consequences of ESP Events of Default





SDG&E may, upon any Event of Default by ESP, in addition to other remedies under this Agreement or applicable tariff:





	(a)	terminate this Agreement;





	(b)	terminate ESP consolidated billing;





	(c)	terminate ESP installation and maintenance of meters;





	(d)	replace an ESP-owned meter with an SDG&E-owned meter;





	(e)	terminate ESP meter reading services;





	(f)	return the customer to bundled SDG&E service; and


	


	(g)	recover outstanding balances owed to SDG&E;





4.3	Default by SDG&E





	Upon SDG&E’s breach of any provision of this Agreement and failure to cure such breach within thirty (30) calendar days of receiving written notice thereof from ESP, ESP may exercise any remedies available under SDG&E tariffs.





Section 5: Payment Terms





	The ESP agrees to pay the UDC for all services in accordance with CPUC tariffs in effect as of the date the good or service was provided. 





Section 6: Limitation of Liability





Each Party’s liability for any loss, cost, claim, or injury, including reasonable attorney fees, relating to or arising out of any act or omission in its performance of obligations arising out of this Agreement, shall be limited to the amount of direct damage actually incurred.  In no event shall either Party be liable to the other Party or to any other third party for any indirect, reliance, multiple, incidental, special, consequential, or punitive damages, or lost profits, connected with or arising out of the Agreement. In no event shall either Party be liable in contract, tort, or otherwise (including negligence, warranty, or strict liability) resulting from loss of power resulting from power outages or other electric service interruptions or from a Party’s performance or nonperformance of its obligations under this Agreement.





Section 7: Warranties





	SDG&E  and its affiliates, successors and assigns make no WARRANTY OF ANY KIND, EITHER EXPRESSED OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE with respect to the activities it undertakes pursuant to this Agreement. 





Section 8: Indemnification





8.1	To the fullest extent permitted by law, ESP shall indemnify and hold harmless, and, at SDG&E’s option, defend SDG&E and its current and future direct and indirect parent companies, affiliates, and their shareholders, officers, directors, employees, agents, servants, and assigns (collectively, "SDG&E Parties") from and against any and all claims and/or liability for losses, expenses, damage to property, injury to or death of any person, including, but not limited to, SDG&E’s employees, SDG&E's and its affiliates' employees, subcontractors and subcontractors' employees, or any other liability incurred by SDG&E or its affiliates, including expenses, legal or otherwise, caused wholly or in part by any negligent, grossly negligent or willful, act or omission of ESP, its officers, directors, employees, agents, servants, or assigns arising out of this Agreement, except to the extent caused by any negligent, grossly negligent or willful, act or omission of the SDG&E Parties.





8.2	If any claim is brought against SDG&E, then ESP shall be entitled to participate in, and unless in the opinion of counsel for SDG&E a conflict of interest between SDG&E and ESP may exist with respect to such claim, assume the defense of such claim, with counsel reasonably acceptable to SDG&E.  If ESP does not assume the defense of SDG&E, or if a conflict precludes Contractor from assuming the defense, then ESP shall reimburse SDG&E on a monthly basis for SDG&E’s defense through separate counsel of SDG&E’s choice.  Even if ESP assumes the defense of SDG&E with acceptable counsel, SDG&E, at its sole option, may participate in the defense, at its own expense, with counsel of its own choice without relieving ESP of any of its obligations hereunder.





8.3	ESP’s obligation to indemnify under this Article shall not be limited in any way by any limitation on the amount or type of damages, compensation or benefits payable by or for Contractor under any statutory scheme, including, without limitation, under any Worker’s Compensation Acts, Disability Benefit Acts or other Employee Benefit Acts.





Section 9: Assignment and Subcontracting





ESP may not assign its rights or obligations under this Agreement except with the written consent of SDG&E which SDG&E may withhold in its sole discretion.  In addition, SDG&E may, in its sole discretion, require further assurances of performance by the assignee or subcontractee.  





Section 10: Independent Contractors





Each Party shall perform its obligations under this Agreement as an independent contractor.





Section 11: Entire Agreement





	This Agreement consists of, in its entirety:  the ESP Service Agreement, Form 143-01859(6/97); all ESP submitted Direct Access Service Requests (DASR), Form 143-02059(6/97) or an EDI formatted substitute, submitted in accordance with Rule 25; all customer and/or ESP submitted “Termination of Direct Access”, Form 143-02159(6/97), submitted in accordance with Rule 25; the Meter and Data Communication Requests (MDCR) for all meters provided by the ESP, submitted in accordance with Rule 25.;  Section 800 - “Meter Standards”, of  SDG&E’s Service Guide (this document is still be developed); SDG&E’s EDI standards; and SDG&E’s Schedule DA and Rule 25.  Any and all previous representations, either written or oral, are hereby annulled and superseded.  ESP recognizes that the commercial terms applicable to this Agreement may appear in any of the above-described parts of this Agreement.





Section 12: No Third Party Beneficiaries





Any services provided by SDG&E under this Agreement is for ESP's use and benefit only, and not for the use and benefit of any other person, party, or entity. Any use of or reliance upon the work product provided under or in connection with this Agreement by any party other than ESP shall be at the sole risk of such party.  SDG&E shall have no liability under contract, third party beneficiary theory, tort, strict liability, or otherwise for any third party's use or reliance upon work performed pursuant to this Agreement.





Section 13: Nondisclosure 





	ESP shall not use for any purpose other than performing Services under this Agreement or divulge, disclose, produce, publish, or permit access to, without the prior written consent of SDG&E, any Confidential Information.  Confidential Information includes, without limitation, all information or materials prepared in connection with the work performed under this or any related subsequent agreement, designs, drawings, specifications, techniques, models, data, documentation, source code, object code, diagrams, flow charts, research, development, processes, procedures, know-how manufacturing, development or marketing techniques and materials, development or marketing timetables, strategies and development plans, customer, supplier or personnel names and other information related to customers, suppliers or personnel, pricing policies and financial information, and other information of a similar nature, whether or not reduced to writing or other tangible form, and any other trade secrets.  Confidential information does not include (1) information known to ESP prior to obtaining the same from SDG&E; (2) information in the public domain at the time of disclosure by ESP; or (3) information obtained by ESP from a third party who did not receive same, directly or indirectly, from SDG&E.  ESP shall use the higher of the standard of care that ESP uses to preserve its own confidential information or a reasonable standard of care to prevent unauthorized use of disclosure of such Confidential Information.





Section 14: Force Majeure





SDG&E shall not be considered in default under this Agreement or responsible in tort, strict liability, contract or other legal theory to ESP for damages of any description for any interruption or failure of service or deficiency in the quality or quantity of service, or any other failure to perform if such failure is caused by factors beyond SDG&E’s reasonable control, including without limitation, storm, flood, lightning, earthquake, fire, explosion, equipment failure, civil disturbance, labor dispute, act of God or the public enemy, action of a court or public authority, scheduled or unscheduled withdrawal of facilities from operation for maintenance or repair, or any other cause beyond the reasonable control of SDG&E.  In the event of Force Majeure, as described herein, both Parties shall take all reasonable steps to comply with this Agreement and relevant tariffs despite occurrence of a Force Majeure event.





Section 15: Credit Provisions





15.1	Security for Obligations.





	As security for the full payment and performance of its obligations hereunder, ESP shall provide, concurrent with its execution of this Agreement, a [deposit account in the amount of $_______] [parent company guarantee] [letter of credit] [payment and performance bond] in the form of Exhibit ___ hereto.  [or shall be jointly and severally liable with  _________ with respect to each and every one of its obligations hereunder].





15.2	Further Assurances.





	During the term of this Agreement, SDG&E shall have the right to demand further assurances regarding the creditworthiness of ESP and ESP’s financial ability to perform its obligations under this Agreement.  If ESP’s financial condition should, at any time during the term of this Agreement, fail to satisfy the credit guidelines set forth in Exhibit ___ hereto,  SDG&E shall have the right to [require that ESP post a deposit] obtain a [guarantee] [letter of credit] [payment and performance bond] in the form of Exhibit ____ hereto [or commitment of ESP’s parent company, ________ to be jointly and severally liable for performance of ESP’s obligations under this Agreement].  If ESP fails to provide such security within _____ days of SDG&E’s demand therefor, SDG&E shall have the right to terminate this Agreement upon ___ days notice.





Section 16: Audit





	SDG&E reserves the right to designate its own employee representative(s) or its contracted representative with a certified public accounting firm, who shall have the right to audit and to examine any cost, payment, settlement or supporting documentation resulting from any Services performed on this Agreement.  Any such audit(s) shall be undertaken by SDG&E or its contracted representative at reasonable times and in conformance with generally accepted auditing standards.  ESP agrees to cooperate fully with any such audit(s).





	ESP shall include a similar clause in its agreements with its subcontractors reserving the right to designate ESP’s own employee representative(s), its contracted representative from a certified public accounting firm, and representative(s) from SDG&E, who shall have the right to audit and to examine any cost, payment, settlement or other supporting documentation resulting from any item set forth in its agreements.





	ESP shall be notified in writing of any exception taken as a result of an audit of ESP or a subcontractor.  ESP shall refund the amount of any undisputed exception to SDG&E within ten (10) days.  If ESP fails to make such payment, ESP agrees to pay interest, accruing monthly, at a rate of 10% per annum.  Interest will be computed from the date of written notification of exception(s) to the date ESP reimburses SDG&E for any exception(s).  In the event an audit verifies overcharges of five percent (5%) or more, then ESP shall reimburse SDG&E for the cost of the audit.





	This right to audit shall extend for a period of three (3) years following the date of final payment under this Agreement.  ESD and each subcontractor shall retain all necessary records/documentation for the entire length of this audit period.





Section 17: Remedies





	In addition to other remedies specified in this Agreement and the associated tariffs, the failure of SDG&E to insist upon or enforce, in any instance, strict performance by ESP of any of the terms of this Agreement or to exercise any rights herein conferred shall not be construed as a waiver or relinquishment to any extent of its right to assert, or rely upon any such terms or rights on any future occasion.  No waiver shall be valid unless stated in writing as set forth in this Section.





Section 18: Enforceability





Should any portion of this Agreement, its attachments or amendments, be judicially or by regulation declared invalid, unenforceable, or void, such decision shall not have the effect of invalidating or voiding the remainder of this Agreement, and the Parties hereto agree that the portion or portions of this Agreement so held to be invalid, unenforceable, or void shall be deemed to have been stricken and the remainder shall have the same force and effect as if said portions or portions had never been included herein.





Section 19: Headings





Headings are provided herein for the convenience of the Parties and shall not be construed to explain or modify any part of this Agreement.











Section 20: Notices





Except as otherwise provided in this Agreement, any notices under this Agreement shall be in writing and shall be sufficient if delivered by (I) hand, (ii) U.S. Mail, first class postage pre-paid, or (iii) facsimile, with confirmation of receipt to the Parties as follows:





SDG&E:


	San Diego Gas & Electric Company


	Pricing Strategies & Services - Rate Support


	8326 Century Park Court, Suite 6204A


	San Diego, CA 92123-1576


	Phone: (619) 654-1177 or 1183	Fax: (619) 654-1794


ESP:


	ESP Contact Name:_______________________________________________________





	ESP Business Address:_____________________________________________________





	City, State, Zip Code:_______________________________________________________





	Phone #:___________________________  Fax #_______________________________





Section 21: Time of Essence





	Time is expressly agreed to be of the essence of this Agreement and each, every and all of the terms, conditions and provisions herein.





Section 22: Compliance with Laws





	ESP hereby represents that it and its subcontractors are familiar with, and at all times during performance of the Services shall comply with and observe, all applicable federal, state and local laws, ordinances, rules, regulations, executive orders, all applicable safety orders and all orders or decrees of administrative agencies, courts or other legally constituted authorities having jurisdiction or authority over ESP, SDG&E or the Services.





Section 23: Dispute Resolution





23.1	The form of this Agreement has been filed with and approved by the Commission as part of SDG&E’s applicable tariffs.  Except as provided in Paragraph (b) below, any dispute arising between the Parties relating to interpretation of the provisions of this Agreement, to the performance of the Parties’ obligations hereunder (including the performance of billing services, metering services and meter reading services by either Party or disputes related to payment of ESP charges by SDG&E), shall be reduced to writing and referred to the Parties’ representatives identified on attachment A for resolution. Pending resolution, the Parties shall proceed diligently with the performance of their respective obligations under this Agreement.  If the Parties fail to reach an agreement within a reasonable period of time, the matter shall, upon demand of either Party, be submitted to resolution before the Commission in accordance with the Commission’s applicable rules, regulations and procedures for resolution of disputes under SDG&E’s tariffs.





23.2	Notwithstanding the provisions of Paragraph 23.1 above: (i) all disputes arising between the Parties relating to payment of SDG&E’s fees under this Agreement or SDG&E Charges by ESP, shall be subject to the provisions of  SDG&E’s Tariffs governing disputes over customer bills; (ii) all disputes between the Parties regarding competition transition charges payable by Direct Access Customers shall be subject tot he provisions of SDG&E’s applicable tariffs; (iii) SDG&E may pursue available remedies for unauthorized electrical use by ESP in a court of competent jurisdiction; and (iv) SDG&E may pursue available remedies under its applicable tariffs for ESP’s failure to correct any noncompliance with metering standards for any metering facilities for which ESP provides metering services.   





Section 24:  Unauthorized Use of Energy (Energy Theft)





	ESP represents and warrants that for each of its customers, and at all times during which it provides direct access transactions as an ESP, the ESP shall completely, accurately, and in a timely manner account for each of its customer’s loads with a duly authorized Scheduling Coordinator.  Load data not accounted for in this manner may provide grounds for civil and criminal action and termination of this Agreement.  For verification purposes only, the UDC shall have complete access to the identity of the Scheduling Coordinator and the load data provided to it by the ESP.





	SDG&E shall notify ESP immediately and ESP shall notify SDG&E immediately of any suspected unauthorized energy use.  The Parties agree to preserve any evidence of unauthorized energy use.  Once unauthorized energy use is suspected, SDG&E, in its sole discretion, may take any or all of the following actions:  (a) if a customer suspected of unauthorized energy use is being served under ESP consolidated billing,  SDG&E may switch the customer to UDC consolidated billing or dual billing, (b) SDG&E may install a temporary SDG&E meter until such time as a Direct Access Service Agreement is approved for ESP metering services in accordance with this Agreement, (c) if unauthorized energy usage is determined, bill the responsible Party or customer for the amount owed in addition to applicable penalties, costs, and fees for investigating and prosecuting the unauthorized use.





Section 25: Applicable Law and Regulation





This Agreement shall be governed by, and construed in accordance with, the laws of the State of California, without regard to the principles of conflict of laws contained therein, and the orders, rules and regulations of the Public Utilities Commission of the State of California where applicable. This Agreement shall at all times be subject to such changes or modifications by the Public Utilities Commission of the State of California as said Commission may, from time to time, direct in the exercise of its jurisdiction.





Section 26: Venue and Jurisdiction





	Except for matters and disputes with respect to which the CPUC is the sole proper venue for dispute resolution pursuant to applicable law, the federal and state courts located in San Diego County, California shall constitute the sole proper venue for resolution of any matter or dispute hereunder, and the Parties submit to the exclusive jurisdiction of such courts with respect to such matters and disputes.





Section 27:  Not a Joint Venture





	Unless specifically stated in this Agreement to be otherwise, the duties, obligations, and liabilities of the Parties are intended to be several and not joint or collective.  Nothing contained in this Agreement shall ever be construed to create an association, trust, partnership or joint venture or to impose a trust or partnership duty, obligation, or liability on or with regard to either Party.  Each Party shall be liable individually and severally for its own obligations under this Agreement. 





Section 28: Conflicts Between this Agreement and a Tariff





	Should a conflict exist or develop between the provisions of this Entire Agreement and SDG&E’s tariffs as approved by the CPUC, the provisions of SDG&E’s tariffs shall prevail.





Section 29: Attorneys Fees





	SDG&E on the one hand and the ESP on the other hand shall each be responsible for and pay their own attorney’s fees and other costs associated with this Agreement.  If a dispute exists hereunder, the prevailing Party, as determined by a court of law, shall be entitled to reasonable attorney’s fees and costs.





Section 30: Interpretation





	The ESP acknowledges that it has reviewed this Agreement and has had an opportunity to have legal counsel review it.  The ESP agrees that the normal rule of construction to the effect that any ambiguities are to be resolved against the drafting Party shall not be employed in the interpretation of this Agreement.





Section 31: Amendments or Modifications  





	      Except as required to conform with California law and the orders, rules and regulations of the CPUC (which retains continuing jurisdiction over rule and the service Agreements and authorizations attached hereto), no amendment or modification shall be made to this Agreement, in whole or in part, except by an instrument in writing executed by authorized representatives of all Parties thereto, and no amendment or modification shall be made by course of performance, course of dealing or usage of trade.  A waiver in one or more instances of any rights under this Agreement shall not constitute a waiver of such rights for other or future instances.





Section 32: Billing and Payment





	In accordance with attached Rule 25 and/or Schedule DA, SDG&E will bill the ESP for services rendered under this Agreement.  The terms of sale for ESP sundry charges will be a past-due date of 30-days from the date the sundry billing is issued.  In the event of a billing dispute, the bill must be paid in full by the ESP pending resolution of the dispute.  Such payment shall not be deemed a waiver of an ESP's right to a refund.   		


All bills to the ESP shall be sent to:





		Mailing Address Name  ___________________________________________________





		Mailing Address Street  ___________________________________________________





       	City, State, & Zip Code  __________________________________________________





Section 33: Insurance





During the time this Agreement is in effect, ESP shall maintain insurance at its own expense of a type and in an amount required by SDG&E.  Such insurance may be provided under one or more blanket policies of insurance maintained by ESP or its affiliates.  SDG&E and its officers, agents and employees shall be named as additional insureds on all liability insurance policies.  All insurance shall be primary with respect to any insurance maintained by SDG&E and shall not require contributions from SDG&E’s insurance.  In the case of workers’ compensation, ESP’s insurance carrier shall be required to waive all rights of subrogation against SDG&E and its officers, agents and employees.  No such insurance shall be canceled, or materially reduced in coverage or limits, or non-renewed, except after thirty (30) calendar days written notice to SDG&E.  Certificate of insurance evidencing coverage shall be submitted to and approved by SDG&E and filed yearly from the effective date of this Agreement. 





Section 34: Taxes





34.1	Billing and Correction





	SDG&E will not calculate, assess or apply any Taxes on ESP Charges.  ESP will be responsible for including Taxes in ESP Charges submitted to SDG&E.  For purposes of this Agreement, “Taxes” shall mean a federal, state, and local sales, use, excise, gross receipts, and other taxes and tax-like charges imposed on or with respect to services billed to either Party or services billed to end users including, without limitation, utility user taxes, franchise fees and tax surcharges.  “Taxes” do not include income taxes imposed on SDG&E with respect to the fee SDG&E charges ESP for any services under this Agreement, or gross receipt taxes that are imposed directly on a Party without a means of recourse from the end user.





34.2	General





	The indemnities provided for in this section are payable without regard to which Party is obligated to collect and remit Taxes or to file the Tax returns and shall be the sole indemnification provided by either Party with respect to the Tax matters covered in this service attachment.  Neither the indemnification provisions nor the claim limitation provisions contained elsewhere in the Agreement shall apply to the Tax matters covered in this service attachment.





34.3	Indemnity by ESP





	ESP agrees to indemnify, defend, and hold harmless SDG&E from and against any and all liabilities or losses resulting from any Tax, interest, penalty, addition to Tax, Tax surcharge, or other charge or expense (including attorneys’ fees and other reasonable expenses incurred in defending claims or actions for such charges) incurred by SDG&E as a result of:





(a)	The delay or failure of ESP, for any reason, to pay any tax or file any tax return or other tax information as required by applicable law or the Agreement;





(b)	SDG&E complying with the Agreement or any determination or direction by or advice of ESP or correctly using information provided by ESP in performing any tax-related service hereunder;





(c)	SDG&E’s action or inaction with respect to any tax that is the subject of the Agreement, even if same constitutes negligence, but not if it constitutes willful misconduct or gross negligence; or





(d)	Any audit or investigation by any taxing authority with respect to any taxes covered by this Agreement.





34.4	Reimbursement of SDG&E





	Should any authority determine that any taxes (including interest, penalties, additions to taxes and tax surcharges) that have not been paid by ESP are payable by SDG&E to such authority as a result of SDG&E’s performance of any obligation under the Agreement, SDG&E shall so advise ESP.  ESP shall be liable for all such taxes, interest, penalties, additions to taxes and tax surcharges.  ESP shall, at its option and expense (including reimbursement or payment of any such assessment prior to final resolution of the issue), have the right to seek a ruling as to the applicability of any such tax or to protest any assessment and participate in any legal challenge to such assessment, but shall be liable for all taxes, interest penalties, additions to taxes, and tax surcharges ultimately determined to be due.  SDG&E shall, when requested by ESP and at ESP’s expense, cooperate or participate with ESP in any such proceeding, protest, or legal challenge, provided that SDG&E may decline to participate if SDG&E determines, in its sole discretion, that such participation would be without merit or may result in contempt proceedings against SDG&E.


	   	         


Section 35: Billing Option(s) Offered to End-Use Customers by ESP





	Check which billing option(s) ESP will provide its customers under this Agreement.


	


(	Consolidated Billing by SDG&E.   As described in the attached Electric Rule 25.





(	Consolidated Billing by the ESP.   As described in the attached Electric Rule 25.





(	Separate UDC and ESP Bills.   As described in the attached Electric Rule 25.





Section 36: Meter Option(s) Offered to End-Use Customers by ESP


                         


	Under Rule 25, residential and small commercial customers (below 20-kW ) are  not  eligible for meter options to be provided by an ESP until 01/01/99.   Effective 01/01/98, qualified commercial customers above 20-kW (see Rule 25 definition of “The 20-kW Rule” may elect three separate meter options to be provided by SDG&E, or by the ESP.  The customer’s service election shall be stated within the Direct Access Service Request, Form # 143-02059(6/97) and is made a part of this Agreement.  Please indicate which of these three Meter Options the ESP will offer for some or all customers served under this Agreement:





(  1) 	ESP will provide direct access (interval data) meters. 


ESPs can provide interval meters to Direct Access customers but not to SDG&E service customers.  Interval meters provided by the ESP must meet State standards and be capable of being read by SDG&E on a monthly basis, at minimum, regardless of whether SDG&E or the ESP provides meter reading services.  ESP-owned  and Direct Access customer-owned meters shall be independently tested in accordance with Rule 25, according to the same test standards and frequency used to periodically test SDG&E meters of the same type. ESPs must warrant that such tests have been completed and demonstrate that ESP meters are within acceptable tolerances.  SDG&E may audit ESP meter test reports at its option to ensure that interval meters owned by others are within acceptable tolerances.  ESP meters must be brought within acceptable limits, according to the terms specified in Rule 25; otherwise SDG&E will replace the meter with an SDG&E-owned meter.    





(   2)	ESP will offer Installation and Maintenance of Direct Access meters.  


For the ESP to provide installation and maintenance services, the meters must be installed and maintained by a C-10 licensed electric contractor.  Initially, all meters installed by or for an ESP must be installed in the presence of an SDG&E meter installer.  The joint meet will be coordinated by SDG&E upon completion of all prerequisites required of the ESP, as stated in Rule 25.  At the time of the joint meet, SDG&E will remove the existing meter, if an SDG&E-owned meter, and take the closing meter read.  The ESP is responsible for obtaining permission from any other meter owner (e.g., ESP or Direct Access customer) prior to removing any non-SDG&E meter.  The time-and-date stamped closing read by SDG&E will denote the commencement of Direct Access for a new Direct Access customer or the change of meter services supplier for an existing Direct Access customer.  Accounts requiring an interval meter cannot start Direct Access service until the meter has been installed by the ESP and SDG&E has performed a meter inspection test during the joint meet.  The SDG&E inspection test in no way provides any representations or warranties regarding the quality of the work performed by the ESP installer or safety of the meter installation.





(   3)	ESP will offer Direct Access Meter Reading Services.  


An ESP may provide meter reading services to Direct Access customers for meters owned either by the customer, the ESP or the UDC.  SDG&E must have the ability to read the meter, however, regardless of who owns the meter or who provides meter reading services.  The ESP shall transfer and validate billing quality meter-read data in accordance with State meter and data exchange standards.  If the meter reading service requires a telephone line, the closing meter read will not be performed until the telephone line has been installed.  Failure to provide accurate and timely meter reads may result in termination of the ESP as meter reading service provider in accordance with Rule 25.








Section 37: Metering Requirements for ESP





	Metering requirements for ESPs, are stated in SDG&E’s Rule 25, and SDG&E’s Service Guide, Section 800 “Metering and Data Communications Standards” (this document is still be developed).  Appropriate metering fees and/or credits are stated in SDG&E’s Schedule DA.  These documents are considered to be part of the conditions of service under this Agreement.





The Parties have executed this Agreement on the dates indicated below to be effective as of the Effective Date.





	On Behalf of the ESP	On Behalf of SDG&E








_____________________________________	Signatures	___________________________________








_____________________________________	Printed Names	___________________________________








_____________________________________	Titles	___________________________________








_____________________________________	Dates		___________________________________
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