November 14, 1997


VIA U.S. MAIL


All Appearances In A.96/12/009; A.96-12-011; A.96-12-019


Dear Colleagues:


On November 3, 1997, Bruce Foster, Edison’s Vice President, Regulatory Policy and Affairs sent a letter to the Commissioners regarding several issues associated with Edison’s Petition to Modify D.97-08-056.  Due to an oversight, the letter was not copied to the appearances of record in this proceeding.  In the interest of time, I am placing Mr. Foster’s letter on the Ratesetting website, in addition to mailing copies to persons on the Ratesetting service list.


Very truly yours,


James M. Lehrer
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November 3, 1997














President P. Gregory Conlon


Commissioner Jessie J. Knight, Jr.


Commissioner Henry M. Duque


Commissioner Josiah L. Neeper


Commissioner Richard A. Bilas			


California Public Utilities Commission


505 Van Ness Avenue


San Francisco, CA  94102





		Subject:  Edison’s Petition to Modify D.97-08-056





Dear Commissioners:





I am writing in response to ALJ Malcolm’s Opinion regarding Edison’s Petition to Modify D.97-08-056, the Ratesetting Decision.  This Opinion misrepresents Edison’s position, contradicts  recently passed legislation, and will impede progress towards establishing the ISO by 1/1/98.  Edison respectfully requests that the Commission delay action on this Opinion and that an alternate be put forth that approves Edison’s Petition to Modify in three key areas:  allocation of franchise fees, allocation of load dispatching costs, and disposition of the project development costs of the Devers to Palo Verde Transmission Line.  Each of these areas is discussed below.





Allocation of Franchise Fees





Franchise fees are fees charged by cities and counties for the use of public rights-of-way for the Transmission and Distribution system.  Franchise fees have nothing to do with generation.  Despite this fact, D.97-08-056 allocated one-third of Edison’s franchise fees to generation.  In our Petition to Modify we requested that the Commission recognize that these are clearly distribution-related costs and modify D.97-08-056 accordingly.  In doing so, Edison was in part reacting to the comments of Commissioners at the August 1, 1997, CPUC meeting at which D.97-08-056 was approved.  In particular, Commissioner Neeper encouraged the utilities to file a petition to modify the decision to reallocate franchise fees to distribution.  (Commissioner Neeper’s comments are attached.)





�
The ALJ’s Opinion denies Edison’s request based on two flawed lines of reasoning.  First, the Opinion errs in interpreting SB 703 and Sections 6350 - 6354 of the PU Code (attached for your convenience).  In referring to these sections, the ALJ’s Opinion correctly states, “Those Sections provide that transporters of electricity shall pay franchise fees according to the volumes they move over their distribution system.”  (Emphasis added.)  However, the ALJ’s Opinion goes on to state, “Distribution companies are not ‘transporters.’  They are transportation providers.”





This fanciful interpretation of the PU Code ignores Section 6351(b) which defines transporter as follows:





“‘Energy transporter’ means and includes every utility and nonutility owner or operator, or both, of a natural gas or electric transmission or distribution system, or both, subject to a franchise agreement executed pursuant to this division, provided that proprietary gas pipelines whose franchise fees are set forth in Article 2 (commencing with Section 6231) of Chapter 2 shall not be covered by this chapter.” (Emphasis added.)





The plain language of this section of the PU Code defines Edison as the Energy Transporter for electricity in our service territory.  Furthermore, Sections 6350 - 6354 specify that the Energy Transporter is responsible for the collection of franchise fees and remittance of such fees to the municipalities.  Only by rewriting legislation and the PU Code could the ALJ’s logic result in the denial of Edison’s requested modification.  Furthermore, given the requirements of SB 703, if franchise fees are not included in distribution rates, Edison’s shareholders would be left holding the bag.  I don’t think this is the intent of the Legislature or the Commission.





Second, the ALJ infers that since PG&E and SDG&E haven’t complained about the allocation of franchise fees to generation, Edison should accept the misallocation.  The ALJ seems to imply that there is a “silence is assent” doctrine at the Commission.  The fact is that there are many differences between Edison and the other utilities.  PG&E plans to recover franchise fees allocated to generation through its Transition Revenue Account mechanism.  Edison has no such account, and although the Commission has authorized Edison to file an advice letter to establish a similar account, there is no guarantee that this would be adopted by the Commission without modification and in a timely manner.  The fact that other utilities have not objected to something of concern to Edison is simply no basis for the incorrect allocation of costs.  





The Commission should adhere to the plain language of SB 703 and PU Code Sections 6350 - 6354 and approve Edison’s requested modification to D.97-08-056 to allocate franchise fees to their lawful business function:  Distribution.


�
Load Dispatching Costs





Edison’s 1995 General Rate Case Decision authorized $17.0 million for load dispatching costs (FERC Account 561).  In D.97-08-056, the Commission reduced Edison’s distribution revenues by $10.8 million stating that these are activities properly performed by the ISO.  In its petition to modify, Edison indicated that only $2.6 million should be allocated to fund activities being transferred to the ISO, resulting in an $8.2 million annual shortfall in operating revenues, as tabulated below.  





				Edison Request	D.97-08-056		Shortfall


	Authorized	$17.0	$17.0


	Transferred to ISO	$  2.6	$10.8


	On-Going 	$14.4	$  6.2	$8.2





The ALJ’s Opinion rejects Edison’s Petition to Modify this shortfall on the grounds that we will have ample opportunity to revisit the issue if FERC concludes that such costs are distribution rather than transmission.





Without the additional $8.2 million, Edison will not be able to fully support its Transmission Owner and Utility Distribution Company obligations required under the applicable ISO operating agreements.  As the ISO Trustee clearly indicated to the Commission on July 28, 1997 (see attached letter), many of the existing functions, including the operation of non-ISO transmission and distribution systems, must continue to be provided by the UDC to allow the new California market to function in an efficient, reliable and timely manner.





The Commission clearly understood that many of the current operating activities would remain with the IOU’s.  The Commission noted on page 9 of its August 29, 1997, comments to FERC (Docket EC96-19-003 and ER96-1663-003) in referencing the attached letter, that “existing IOU’s energy control centers (“ECCs”) will be relied upon to perform many operational functions.” 





Further, the FERC will not determine what costs should appropriately be considered as distribution costs.  As the ALJ’s Opinion itself notes, only the load dispatching costs associated with transmission will be considered by FERC and, as such, the $8.2 million shortfall required to support other operating, data acquisition and non-ISO transmission costs were not included in Edison’s FERC filing for recovery.  As we noted in our Petition to Modify, FERC has already concluded that Edison is unique in its on-going operating requirements and, unlike PG&E and SDG&E, will continue to operate its subtransmission facilities.





�
By denying Edison’s request for the full recovery of the $14.4 million, the CPUC expects Edison to provide these on-going services for the ISO, without providing Edison a method to recover the majority of the costs necessary to continue the reliable operation of its subtransmission system and its on-going contractual obligations to the ISO.  Edison believes it is totally inappropriate to be required to undertake these activities without being given an opportunity to recover the associated costs.  





Devers to Palo Verde Transmission Line Costs





The Commission approved as reasonable $6.7 million of Devers - Palo Verde No. 2 transmission line costs (DPV2) in D.97-05-081.  This decision was based on an unopposed joint motion of ORA and Edison filed 15 months earlier in February 1996 in response to an ALJ Ruling in November 1995.





In the Petition to Modify D.97-08-056, Edison requested the full recovery of the $6.7 million by a one-time adjustment in the 1997 ERAM account, instead of three $2.235 million ERAM adjustments over the 1997-1999 as originally adopted in D.97-05-081.  In that Decision, the Commission indicated that  “it may be necessary for Edison to propose modifications to the mechanism for recovery of DPV2 costs.”  This came in response to the Commission’s own recognition “that the proposed resolution of this long-dormant proceeding comes at a time of transition to a more competitive electric market and substantive changes in many of our traditional ratemaking approaches.”  





The ALJ’s Opinion incorrectly rejects Edison’s proposal by arguing that DPV2 costs should be recovered through transmission rates and that Edison’s proposal results in the recovery of transmission costs through CTC.  Edison believes the Opinion’s reasoning is flawed for the following reasons.





First, the DPV2 costs are associated with a transmission line, which had received certification by the Commission, but was never built.  The Commission authorized the DPV2 costs based on a February 1996 Joint Motion of ORA and Edison to dispose of the regulatory proceeding and provide Edison with $6.7 million in reasonably incurred development costs.  Had the Commission responded to the request in a timely manner rather than waiting to issue its nine-page decision in May 1997, much of the concerns that exist now could have been alleviated.  Had such occurred, the majority of the costs would have been recovered and Edison would have had an opportunity to include a portion of any remaining costs in the required transmission filing with FERC on March 31, 1997. 





Edison cannot be expected, at this time, to request the recovery of its remaining costs through its FERC transmission rates.  To do so would require either making a spot adjustment to Edison’s projected costs in the current FERC proceeding to reflect actual costs (which is disfavored at the FERC), or by preparing a new FERC application to seek recovery of these costs.





Second, there will be the same effect on CTC regardless of whether these costs are recovered through an ERAM adjustment in 1997 or through higher transmission rates in 1998 and 1999.  Recovery through ERAM in 1997 results in a lower amount of ERAM balance to be eventually transferred to the Transition Cost Balancing Account.  Recovery through a higher transmission rate results in a lower residual CTC rate component with the same effect on CTC recovery.  Given the fact that CTC is determined residually, the Opinion’s reasoning that transmission costs should not be recovered through CTC is meaningless.





The Commission should take responsibility for the costs it has already deemed reasonable.  In essence, through its own delay, the Commission has created the problem and now effectively deprives Edison of the opportunity to recover about $4.5 million of costs it authorized five months ago.





Conclusion





Edison is fully prepared to take the steps necessary to implement Direct Access by 1/1/98.  This is evidenced by our efforts to resolve key issues in the Direct Access Tariffs and ESP Service Agreements recently adopted by the Commission.  However, by denying Edison the opportunity to recover previously-authorized costs for activities required by law, to meet the needs of the ISO, and to operate the distribution and subtransmission system in a safe and reliable manner, the ALJ’s Opinion jeopardizes the 1/1/98 date.  Edison respectfully requests that the Commission approve our petition to modify in the three areas described in this letter.





Please contact me should you have any questions regarding this matter.





Sincerely,








Bruce Foster





Attachments


cc:	ALJ Kim Malcolm			


	J. Hendry


	J. Scadding


	B. Lane


	D. Duda


	M. Cooke


	D. Gamson


	J. Halligan
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Comments from CPUC Meeting #2974, August 1, 1997





Item 2/2a:  A.96-12-009


Unbundling:  Ratesetting and Revenue Allocation





Commissioner Neeper:  O.K.  There are two things here that I think stink.  (And) the situation is, that ALJ Malcolm has really done an outstanding job here; and Michelle has done an outstanding job here; and the assigned Commissioners have done outstanding jobs here; and everybody has worked real hard, and it’s real important to get this case out today.  But for that, I’d have two amendments, but we can’t get the amendments before us today and get this matter out.  The only way I could do it was to hold it, and I made the conscious decision, after conferring with my advisor and various people, that the smart thing to do was for me to vote for 2, but tell you all that I think we’re wrong in this decision on franchise fees.





Franchise fees aren’t for generating, rent’s for generating.  Franchise fees are basically for putting wires down public rights of way.  If you draw it on a chart, there’s a big box, and that’s the generating plant.  (And) it’s on property, it’s not on the street -- it’s on private property, and they get to pay real property taxes for that.  (And) then there’s a little line that goes from the generating plant all the way to my house, and that almost always is in the public right of way.  (And) franchise fees pay for that.  That’s my view.  That’s why I think this is wrong.  I’m going to vote for it -- and the reason is, because I believe the matter can be brought back, this year, for further consideration.  (And) if the majority agree with me on franchise tax fees, we’re going to correct it.  I’ve discussed this with Commissioner Duque and Michelle before this.  That one, I just feel is clear.





With respect to unbundling of bills.  This provides a kind of “do it by June 1.”  My own feeling is that we ought to say “do it by January 1” unless you can demonstrate there are genuine technical constraints against doing it by January 1, and then, do it in any event, by June 1.  (But) I can’t do that today, so I simply say I’m going to use my best efforts to cause these matters to be back before us.  (And) then there are several other items, that listening to Jessie Knight and listening to you Henry, that have caused me to feel that there may be some other aspects that need further consideration.  I was particularly focused on -- where is it that we’re going, and what’s happening?  [Tape break] ... in New York streets it’s kind of a shell game, and the answer is it isn’t under any one of them -- it’s under retail, and the operator of the shell game is making money on it.  (And)  I don’t want us to make money inappropriately.  So I think that’s an aspect that I may want to think about further, and see if I can’t get us to bring it back in this year, but I’m prepared to vote for 2.





President Conlon:  Do you want a concurring opinion here?





Commissioner Neeper:  No, no -- this is only in the nature of a public discussion that says that I want franchise fees back, and other things as appropriate.





�
SB 703 Franchises


BILL NUMBER:  SB 703				CHAPTERED  9/25/97


BILL TEXT





CHAPTER 487


FILED WITH SECRETERARY OF STATE SEPTEMBER 25, 1997


APPROVED BY GOVERNOR SEPTEMBER 24, 1997


PASSED THE SENTATE SEPTEMBER 5, 1997


PASSED THE ASSEMBLY SEPTEMBER 3, 1997


AMENDED IN ASSEMBLY JULY 9, 1997


AMENDED IN SENATE APRIL 10, 1997





INTRODUCED BY Senator Rainey February 25, 1997





An act to amend Sections 6351, 6352, and 6353 of, and to add Section 6354.1 to, the Public Utilities Code, relating to energy transporters.





LEGISLATIVE COUNSEL’S DIGEST





SB 703, Rainey.  Franchises.


	


Existing law requires that a transportation customer, as defined, who receives transportation service from an energy transporter, as defined, to pay a municipal surcharge, as specified, for the use of public lands by a transportation customer.





This bill would specify that for electricity, the energy transporter shall use that portion of the otherwise applicable utility rate or charge which, pursuant to commission order, is removed from the bill of a retail electric customer who has elected direct access to reflect the fact that the customer is purchasing energy from a nonutility provider exclusive of any California sourced franchise fee factor in provisions concerning the calculation of the required surcharge.





The bill would provide that the surcharge amount for electricity shall be inapplicable to the sale of electricity from a nonutility facility to an entity for resale to retail customer.





The bill would provide as an alternative to the requirements for separately stating the surcharge on the transportation customer’s normal bill, that an energy transporter may elect to state on each customer’s bill, including both transportation customers and customers receiving bundled services, the amount of that bill which is attributable to local franchise fee charges.





The bill would also exclude from the definition of a transportation customer a cogeneration or nonutility generation facility when the facility transports electricity through its own electric transmission or distribution system or otherwise delivers electricity, as specified.





SECTION 1.  Section 6351 of the Public Utilities Code is amended to read:  6351.  As used in this chapter:


	(a) “Municipality” includes counties.


	(b) “Energy transporter” means and includes every utility and nonutility owner or operator, or both, or a natural gas or electric transmission or distribution system, or both, subject to a franchise agreement executed pursuant to this division, provided that proprietary gas pipelines whose franchise fees are set forth in Article 2 (commencing with Section 6231) of Chapter 2 shall not be covered by this chapter.


	(c)  “Transportation customer” means every person, firm, or corporation, other than the State of California or a political subdivision thereof, transporting gas or electricity on an energy transporter’s transmission or distribution system, or both, when the gas or electricity was purchased by the transportation customer from a third party.  Transportation customer shall not include one gas utility transporting gas, for end use in its commission designated service area through another gas utility’s service area, nor shall transportation customer include a utility transporting its own gas through its own gas transmission or distribution system, or both, for purposes of generating electricity or for use in its own operations.  In addition, “transportation customer” shall not include a cogeneration or nonutility generation facility when the facility transports electricity through its own electric transmission or distribution system or otherwise delivers electricity in the manner described in Section 218.


	(d)  “Surcharge” means a municipal surcharge for the use of public lands by a transportation customer as defined in subdivision (c).





SECTION 2.  Section 6352 of the Public Utilities Code is amended to read:





	(a) Notwithstanding any other provision of law, a transportation customer who receives transportation service on a natural gas or electric transmission or distribution system, or both, subject to a franchise agreement executed pursuant to this division from an energy transporter shall be subject to a surcharge as defined in Section 6353.  Notwithstanding any other provision of this chapter, no county shall impose a surcharge pursuant to this chapter in an incorporated area.


	(b) Notwithstanding subdivision (a), the surcharge assessed for gas used to generate electricity by a nonutility facility shall be the same as the surcharge assessed for gas used to generate electricity by the electric utility for that quantity of gas described in Section 454.4.  The surcharge amount for electricity shall not apply to the sale of electricity from a cogeneration or nonutility facility to an entity for resale to a retail customer.


	(c)  Nothing in this chapter permits a municipality to recover surcharges imposed pursuant to this chapter on the commodity cost of gas or electricity transported for transportation customers in addition to franchise fees calculated on the imputed value of the same quantities of gas or electricity.  If a municipality has a franchise agreement with an energy transporter that requires the energy transporter to pay a franchise fee based upon an imputed value for the commodity cost of gas or electricity transported but not sold by the energy transporter, the energy transporter may apply the surcharge imposed by this chapter toward the amount of the franchise fee due under the franchise agreement.


	(d) Nothing in this chapter shall in any way affect the rights of the parties to existing franchise agreements executed pursuant to this division that are in force on the effective date of this chapter.


	(e) Notwithstanding subdivision (a), the surcharge shall not apply to corporations transporting natural gas pursuant to a “gas transportation only” agreement in effect prior to January 1, 1986.


	(f) Notwithstanding subdivision (a), an energy transporter of gas that is required to obtain a franchise agreement with a municipality, and that is subject to the jurisdiction of the Federal Energy Regulatory Commission, shall not be required to collect the surcharge imposed by this chapter, but shall be required to negotiate with the municipality under the provisions of this division, franchise fees that recover amounts equivalent to those amounts that would otherwise have been recovered pursuant to this chapter.


	


SECTION 3.  Section 6353 of the Public Utilities Code is amended to read:  For purpose of calculating the surcharge required in Section 6352, the energy transporter shall do the following:





	(a) For each transportation customer, determine the volume of transported gas or electricity, in therms or kilowatt-hours respectively, subject to the surcharge.


	(b) Determine the weighted average cost of the energy transporter’s gas or electricity.  For gas, the energy transporter shall use its tariffed core subscription weighted average cost of (WACOG) exclusive of any California sourced franchise fee factor.  For electricity, the energy transporter shall use that portion of the otherwise applicable utility rate or charge which, pursuant to commissioner order, is removed from the bill of a retail electric customer who has elected direct access to reflect the fact that the customer is purchasing energy from a nonutility provider exclusive of any California sourced franchise fee factor.  For an energy transporter that does not provide gas or electricity at a commission tariffed rate, the energy transporter shall use the equivalent tariffed rate of the commission regulated energy transporter operating in the same service area.


	(c) Determine a product for each transportation customer by multiplying the volume determined pursuant to subdivision (a) by the weighted average cost determined pursuant to subdivision (b).


	(d) Determine the surcharge applicable to each transportation customer by multiplying the product determined to subdivision (c) by the sum of the franchise fee factor plus any franchise fee surcharge authorized for the energy transporter as approved by the commission in the energy transporter’s most recent proceeding in which those factors and surcharges were set.  Energy transporters not regulated by the commission shall multiply the product determined in subdivision (c) by the franchise fee rate contained in their individual franchise agreements in effect in each municipality.


	(e) The surcharge assessed pursuant to this chapter applies only to the end use point.





SECTION 4.   Section 6354.1 is added to the Public Utilities Code, to read: 





	As an alternative to the requirements of subdivision (h) of Section 6354, an energy transporter may elect to state on each customer’s bill, including both transportation customers and customers receiving bundled services, the amount of that bill which is attributable to local franchise fee charges.








�
July 28, 1997








President P. Gregory Conlon


Commissioner Richard A. Bilas


Commissioner Henry M. Duque


Commissioner Jessie J. Knight, Jr.


Commissioner Josiah L. Neeper





Dear Commissioners:





The three California IOUs have been brought to my attention that the Administrative Law Judge Proposed Decision in the cost allocation and unbundling proceeding (docket Nos. 96-12-009,96-12-011, and 96-12-019) concludes that certain existing costs associated with IOUs’ energy control centers (ECCs) should be eliminated from their revenue requirement because the ISO will be assuming those responsibilities.





This conclusion is too broad, and therefore, incorrect. The ISO will not be assuming all the functions of the IOU’s ECCs and, in fact the ISO will count on those centers performing many functions to ensure system reliability.





While generation dispatching will become a responsibility of the ISO, the existing IOUs’ ECCs will be relied upon to perform many operational functions, including the following:





	1.	Switching of ISO controlled transmissions facilities


	2.	Dispatching and switching of non-ISO transmission and distributions       				systems.


	3.	Scheduling of all must-take resources


	4.	Transmission and distribution outage management planning


		and coordination.


	5.	Maintaining security assessment applications and data bases.


	6.	Maintaining automatic generation control equipment.	


	7.	Providing real-time power system data and control information.





In conclusion, while a limited set of functions will transfer from the ECCs to the ISO, the utility ECCs will continue to play a large role in the reliability of the electric grid in California. The revenue reduction put forth in the Proposed Decision is based on an incorrect assumption.  A reasonable cost reduction should reflect the limited function transferring to the ISO.





Sincerely,








S. David Freeman


Trustee, California Independent System Operator





________________________________
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James M. Lehrer


Senior Attorney�
�
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