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RULE 23 -- DIRECT ACCESS RULES



This rule applies to a Customer who elects the Direct Access (DA) service option in its applicable PG&E or Edison (“Utility”) rate schedule, and to the Energy Service Provider (ESP) providing that Customer with its Electric Supply services.  An ESP procuring Electric Supply for a Service Account may also provide or contract for certain metering and billing services for the Service Account.  Terms and conditions of those services, as they relate to the ESP and the Customer, are described herein.  Additional detail regarding the ESP’s responsibilities in providing Electric Supply services and associated metering and billing services to its Direct Access Customer are outlined in the ESP/Utility Agreement (Standard Form _______).

The Utility’s remaining rules and tariffs apply to its DA service, and, unless specifically noted otherwise, nothing in this rule, in the ESP/Utility Agreement, or in a Customer’s election to receive DA service, shall limit the applicability or force of the Utility's tariffs of which this rule is a part, as they apply to the Utility’s service or Customers or their ESPs. Nothing in the ESP’s contract with the Customer shall interfere with application of Commission-approved rules and tariffs governing the Utility’s relationship with and service to the Customer.

A.	CUSTOMER SERVICE ELECTIONS

1.	Utility Bundled Service Option



There are two types of Bundled Service, traditional and virtual direct access (VDA).  Under both types of Bundled Service, the Utility provides all Electric Supply, Transmission, Distribution, billing, metering and related services. The Utility will acquire all electricity sold to Customers under these options from the Power Exchange (PX) at posted prices.  Customers taking Bundled Service from the Utility will be treated in accordance with the Utility’s Bundled Service tariffs. 

a)	Traditional Bundled Service



A Customer may receive traditional Bundled Service in three ways.  First, an existing Customer will remain a traditional Bundled Service Customer if it does not elect the VDA Bundled Service or the DA Service options.  Second, a Customer who has taken VDA or DA service may return to traditional Bundled Service by making such request to the Utility, as specified in this rule.  Third, the Utility will provide traditional Bundled Service to a Customer automatically in the event that the Customer no longer qualifies for DA status or the ESP serving that Customer has defaulted in its obligations under applicable rules and tariffs or the ESP/Utility Agreement.

b)	Virtual Direct Access Bundled Service



VDA Bundled Service is identical to traditional Bundled Service (i.e. the Utility will provide the same Electric Supply, Distribution, billing, metering, and related services as it would for any Bundled Service Customer) with two exceptions.  First, under VDA Bundled Service, the Electric Supply charges billed to the Customer will be based on the hourly cost of electricity from the PX multiplied by the Customer’s Hourly Meter reads.  Second, VDA Customers are required to have an Hourly Meter for each Service Account receiving VDA Bundled Service.  The Customer will reimburse the Utility in accordance with the Direct Access rate schedule for the costs of the meter and the ongoing costs for meter reading.

A Customer may request VDA Bundled Service directly from the Utility, whether in person, by phone, or in writing.  Once all the metering and other prerequisites for this service have been met, VDA Bundled Service will commence on a date assigned in the same manner as a Service Change Date is assigned under Section E.4 of this rule.

Similarly, a VDA Bundled Service Customer may revert to traditional Bundled Service by so requesting in person, by phone, or in writing.  The VDA Bundled Service Customer will commence traditional Bundled Service on a date assigned in the same manner as the Service Change Date is assigned under Section E.4 of this rule. 

2.	Direct Access Service Option



DA Service allows Customers to purchase Electric Supply, including ancillary services, and certain billing and metering services from an ESP as provided in this rule.  The Utility will provide the same Transmission, Distribution and related services under DA Service as it does under Bundled Service.  Direct Access Customers who are not defined as Small Customers will be required to have in place Hourly Metering, at the Customer’s or ESP’s expense.  

To elect DA Service, a Customer must either choose an ESP which will provide one or more of its Service Accounts with Electric Supply and certain billing and metering services, or become an ESP, as described below.  Pursuant to Section E of this Rule, the ESP shall apply to the Utility, on its Customer’s behalf, to provide DA Services and must coordinate the activities required of it, the Customer and the Utility in order to initiate DA Service, as set forth in this rule.

B.	GENERAL TERMS

1.	Definitions



In this Rule, defined terms are capitalized and the definitions are set forth in Rule 1.

2.	Customer Responsibility For Electric Purchases



The Customer understands that, to the extent the Customer takes service from an ESP, the Utility no longer has obligations to the Customer with respect to the services provided by the ESP.

The Utility has no obligation to pay for any costs connected with providing Electric Supply Service to any DA Customer, including, but not limited to energy costs, imbalance charges levied by the ISO or Scheduling Coordinators, ancillary services, congestion management, unaccounted for energy charges allocated to ESP and ESP’s DA Customers by the ISO or the ESP’s Scheduling Coordinators, and any and all ISO and PX administrative charges.

3.	Utility Liability In Connection With ESP Services



In this Section B.3, “damages” shall include all losses, harm, costs, and detriment, both direct and consequential, suffered by Customer or by ESP.

a)	Actions By The Utility



The Utility shall not be liable to ESP or Customer for any damages caused by the Utility’s conduct in compliance with, or as permitted by, the Utility’s electric rules and tariffs, the ESP/Utility Agreement (including the Utility’s availing itself of all remedies, including termination, available under that Agreement), and all legal and regulatory requirements related to DA Service.

Limitations imposed by use of existing personnel and resources, and operational and other circumstances both within and beyond the Utility’s control, may cause delays in the Utility’s performance of its obligations under these rules, the ESP/Utility Agreement, and under any legal or regulatory requirement related to DA Service.  The Utility shall not be liable to Customers or ESPs for any damages caused by such delays.

Establishing electronic data exchange as required by section D below may be a time-consuming process requiring extensive coordination of systems between the Utility and ESP.  The Utility shall not be liable to ESPs or their Customers for any damages resulting from reasonable delays caused by this process.

b)	Actions by ESP



The Utility shall not be liable to Customer for any damages caused to Customer by any failure by ESP to comply with the Utility’s electric rules and tariffs, the ESP/Utility Agreement (including the Utility’s availing itself of all remedies, including termination, available under that Agreement), and all legal and regulatory requirements related to DA Service, or any damages caused by equipment installed or actions taken by ESP. 

ESP shall not be liable to Utility or Customer for any damages caused by the ESP’s conduct in compliance with, or as permitted by, the Utility’s electric rules and tariffs, the ESP/Utility Agreement (including the ESP’s availing itself of all remedies, including termination, available under that Agreement), and all legal and regulatory requirements related to DA Service.

The Utility shall not be liable to Customer for any damages caused by ESP’s failure to perform any commitment to Customer, including, but not limited to the obligation to provide Electric Supply services to Customer.

An ESP is not the Utility’s agent for any purpose.  The Utility shall not be liable to Customer for any damages resulting from any acts, omissions, or representations made by ESP in connection with soliciting customers for DA Service or performing any of its functions in rendering DA Service.

c)	Actions of Customer



The Utility shall not be liable to ESP or Customer for any damages caused by Customer failing to perform its obligations under the Utility’s electric rules and tariffs or under any other legal or regulatory requirements related to DA Service.

The Customer shall not be liable to ESP or Utility for any damages caused by the Customer’s conduct in compliance with, or as permitted by, the Utility’s electric rules and tariffs, the ESP/Utility Agreement, and all legal and regulatory requirements related to DA Service.

4.	Load Aggregation For Procuring Electric Power



Through their ESPs and as permitted by the Utility’s tariffs, DA Customers may aggregate their individually metered electric Service Accounts for the purposes of procuring Electric Supply.  Aggregation of different premises may also be accomplished by private market aggregators, cities, counties, special districts acting as ESPs or on any other basis made available by market opportunities and agreeable by positive written declaration by individual Customers.  The ESP provisions of the Utility’s tariffs shall also apply to these aggregators.  However, aggregation of DA Service Accounts on different premises for Electric Supply purposes shall not affect either the determination of the Utility rate schedule applicability, or calculation of the charges related to the Utility service, which shall continue to be determined and calculated as otherwise provided in the Customer's Utility rate schedule.

5.	Split Loads Not Allowed



Subject to Section E.2.d below, Customers with more than one Service Account at the same Premises may choose, through their ESPs, DA or Bundled Service options for each of their Service Accounts separately.  However, a Customer may not partition the load at a single meter or on a single Service Account with multiple meters among ESPs or between an ESP and the Utility.  A single ESP must provide or contract for all the Electric Supply for each individual Service Account receiving DA Service.  A DA Customer with multiple Service Accounts may select multiple ESPs, but each Service Account must have a single ESP.

6.	Service Rates And Other Charges



The rates for DA Service are stated in the Customer’s applicable rate schedule for PG&E  and in Edison’s  Schedule DA.  Charges for services related to DA Service are stated in rate schedules E-ESP and E-EUS for PG&E and the applicable tariffs and the Catalog of Direct Access and Bundled Services for Edison.

7.	CTC Obligations



A Customer may not authorize an ESP to submit a DASR on its behalf, pursuant to Section E below, unless and until the Customer has signed and provided to ESP a commitment in the form attached to this Rule (Attachment ___, see e.g. Appendix A to PG&E’s July 15 ESP/UDC Agreement) agreeing to pay CTC and all other non-bypassable charges as approved by the Commission, and to waive any jurisdictional objections the Customer might otherwise raise in any forum to such payment or enforcement of such payments, in an amount determined by the Commission and in accordance with all relevant provisions of the Utility’s electric tariffs.  The ESP is responsible for obtaining this written agreement from each Customer it proposes to serve under DA and agrees to retain such CTC agreement in its records for inspection by Utility upon demand.  In obtaining the Customer’s signature on the CTC agreement, the ESP is acting as the agent of the Customer, not of the Utility, and the ESP has no authority to alter the CTC agreement or to make representations, promises or commitments on behalf of the Utility.

If a Customer proposed to be served by an ESP claims an exemption from the requirement to pay CTC (in accordance with Edison’s Preliminary Statement Part W or PG&E’s ________), the ESP must notify the Utility.  Any dispute over the claimed CTC exemption shall be resolved by the Commission pursuant to the relevant provisions of the Utility’s tariffs and the ESP/Utility Agreement.  The Utility, at its discretion, may accept the DASR for the Customer claiming a CTC exemption pending Commission resolution of any dispute regarding the exemption, provided the Customer makes arrangements satisfactory to the Utility to pay all CTC charges otherwise due, subject to refund, until the dispute is resolved.

8.	Metering and Billing Options Available under DA Service



As set forth in Sections H and N of this rule, certain metering and billing service options are available to ESPs and, potentially, to each of their DA Customers although a DA Customer may not choose a metering or billing service option unless it is offered by its chosen ESP.  Each ESP electing to provide one or more of the services listed herein must designate the metering or billing service options it may wish to offer its DA Customers using the procedures detailed in Section E of this rule and in the ESP/Utility Agreement.  An ESP may provide different billing and metering options for each of its DA Service Accounts.  Only DA Customers, through their ESPs, are eligible for these billing and metering service options.

C.	CUSTOMER INQUIRIES, DATA ACCESSIBILITY, AND NOTIFICATIONS

1.	Customer inquiries



Customers desiring information on Direct Access may call the Utility.  The Utility will provide upon request:



	(a) Information detailing the procedures and requirements for taking DA Service.



	(b)	A Commission-provided list of ESPs.  



If a Customer has an inquiry related to the Utility’s charges or the Fixed Transition Amount (FTA) Charge or to the Utility’s services, it must call the Utility inquiry number shown on its bill.

If a Customer has an inquiry related to its DA Electric Supply charges or to its ESP’s service, it must call the ESP inquiry number shown on its bill. 

The Customer must direct all inquiries relating to physical service, emergency system conditions, outages, and safety to the Utility by calling the emergency Utility number shown on its bill.

2.	Access To Customer Specific Usage Data

a)	Release of Historical Customer-Specific Information



Upon written consent of a Customer, the Utility will release historical Customer-specific information, as determined by the Commission, to the Customer or to an ESP or to any other third party designated by the Customer.  Charges for release of such information shall be in accordance with the Utility’s rate schedules.  Such information may be provided in either a standardized electronic or printed format, determined by the Utility or other formats as mutually agreed.  Customer information released will include:



[ list will reflect Commission decision on Customer Information Workshop report]



Customer information will be released to Customer or their authorized agent up to two times per Service Account per calendar year at no cost to the requesting party.  The Utility will charge a fee for a third or subsequent request.

b)	Ongoing Release of Customer-Specific Metered Usage Information to a Customer’s ESP for the Purposes of DA Billing



By electing to take DA Service from an ESP for a particular Service Account, irrespective of who provides metering services for that Service Account, the Customer consents to the release of 12 months of historical usage data, and of metering information required for billing, settlement and other functions, as determined by the ISO, the PX, and the Commission, to 1) the ESP providing DA Service to that Service Account; 2) to the ISO, the PX, and/or the ESP’s Scheduling Coordinator(s); 3) to the Utility; and 4) to any other entity as required by the ISO, PX, or the Commission.

3.	Emergency, Outage, and Scheduling Coordinator Inquiries and Notifications

a)	Physical service, emergency, outage, and safety related inquiries.



Utility shall be responsible for responding to all inquiries related to physical service,  emergency system conditions, outages, and safety (“emergency or outage” inquiries).

ESP must provide its Customers with conspicuous notice of Utility’s emergency or outage contact telephone number.

At all times, ESP must have the capability of immediately referring any emergency or outage call received by ESP from one of its DA Customers to Utility.  ESP shall indemnify Utility for any liability incurred by Utility for ESP’s failure to immediately refer emergency or outage calls to Utility.

b)	Notification of Distribution System emergencies and outages

It may be necessary for Utility to shed or curtail DA energy supply load which the ESP serves during anticipated or actual system emergencies.  These curtailments will be implemented at the request of the ISO, or as otherwise provided by Commission tariffs.  In such cases, Utility will give both the affected DA Customers and the ESP as much notice as reasonably possible.

Utility shall be responsible for notifying the ESP of emergency Distribution System conditions which may affect delivery of power and, in the event of an outage, make reasonable efforts to notify ESP and its affected DA Customers of restoration in progress.

Utility shall notify ESP of planned Distribution System outages for maintenance work prior to commencement of such outages if feasible.

Such notices may be given verbally, through emergency response lines (if applicable), or in writing.

ESP shall immediately notify its Scheduling Coordinator(s) of any notice received from Utility under this section C.3.b.

c)	Notification of load curtailment



Utility will be responsible for implementing Commission-approved load curtailment programs, including providing notification to participating “non firm” Customers who are the DA Customers of the ESP.

d)	ESP authorization for Scheduling Coordinator to notify Utility if ESP does not submit schedules for its DA Customers 



The ESP shall instruct any Scheduling Coordinator it uses to provide Utility notice if the Scheduling Coordinator does not receive a schedule for ESP’s DA Customers consistent with applicable ISO and FERC tariffs.

D.	ESP SERVICE ESTABLISHMENT



An ESP will be considered a non- residential customer for purposes of bill presentation, establishment of credit and collections, regardless of the class of service of the ESP’s DA customers.  However, in the event of a conflict between this Rule and the provisions of any existing tariff rule applicable to non-residential customers, the provisions of this Rule shall control.



An ESP must satisfy the following requirements before an ESP can provide DA services in the Utility’s service territory:



ESP must execute the ESP/Utility Agreement and must be in compliance with all material terms and conditions of that Agreement and the Utility’s tariffs.

ESP must register with the Commission if it intends to serve residential and small commercial customers in PG&E’s service territory or Small Customers in Edison’s service territory.

ESP must satisfy the Utility’s credit worthiness requirements as specified in Section S, Credit Requirements.

ESP must select or be an ISO Scheduling Coordinator 

ESP must comply with the requirements of PU Code Section 366(d) and (e) including, if required, selection of an Independent Verification Agent (IVA) meeting all statutory and regulatory standards.

Electronic Data Exchange:



(a) An ESP will be required to meet electronic data exchange requirements as specified by the Utility.  To commence the process for establishing this requirement, ESP must contact the Utility.

(b) The Utility may allow alternative arrangements to electronic data exchange at its discretion.

(c) An ESP must have the capability to exchange data with the Utility via the Internet.

(d) The ESP must have the capability to communicate to and from Metering and Data Management Agent (MDMA) Servers for sharing of meter reading and usage data.

(e) The ESP must have the capability to perform Electronic Data Interchange (EDI) before an ESP can provide Electric Supply Services if ESP will be performing metering or billing for Utility services; or the Utility will be doing billing for ESP services.  

(f) To commence the process for establishing EDI, ESP must contact the Utility and shall be required to enter into a trading partner agreement in the form of Attachment ___ to this Rule (Appendix D to PG&E’s July 15 ESP/Utility Agreement) for PG&E, or receive approval of an Electronic Data Interchange Request (EDIR) for Edison.

E.	DIRECT ACCESS SERVICE REQUEST (DASR)

1.	DASR requirement for each Service Account 



An ESP authorized by Customer must submit an electronic form Direct Access Service Request (DASR) for each of the Service Accounts for which the Customer seeks DA Service.  The Utility will publish and make available to ESPs a list of the data elements required as part of a DASR submission and indicate the criteria for verification, validation, and processing of the information in the DASR.�

An approved DASR will become part of the ESP/Utility Agreement, and will also be used to define the services that the Utility is providing to the Customer.

A Customer may not directly submit a DASR to the Utility unless the Customer has agreed to act as an ESP on its own behalf

The ESP and the Customer are responsible for assuring that the DASR contains accurate, complete, and truthful information. Failure to comply with these requirements will result in rejection of a DASR or, if DA Service has commenced, the automatic change of the Customer to Bundled Service.

The DASR must be submitted electronically and must conform to the requirements of this Rule.  The ESP will be required to pay the DASR processing fees as set forth in Schedule  E-ESP for PG&E or Schedule  ____ for Edison.

On a case-by-case basis, the Utility and ESP may mutually agree on a procedure to allow for submission of a DASR for multiple Service Accounts. 

The Utility has no obligation to verify that an ESP has been authorized by the indicated Customer to submit the DASR on the Customer’s behalf.

2.	Prerequisites for submission of a DASR

a)	Qualified ESP



An ESP must meet the requirements of Section D or the DASR will be rejected.

b)	Renewable Certification



The ESP must meet the requirements of PU Code Section 365(b)(2) (renewable supplier status) if the DASR indicates that the Customer and ESP claim the status afforded by that code section.  The Utility has no responsibility for verifying the Customer’s or ESP’s compliance with Section 365(b)(2).  DASRs in which the ESP and the Customer claim the status afforded by Section 365(b)(2) will be given priority in the processing of the DASR.

c)	The Utility Service Account



A Customer must have a Service Account with the Utility before Customer may authorize an ESP to submit a DASR on its behalf.

d)	Other Agreements



A Customer served under certain rate schedules may be required to sign an agreement related to taking service under that rate schedule or an option therein.  The Customer should refer to its rate schedule to determine if such an agreement is required. 

If the Customer has any outstanding non-standard service agreements with the Utility, or any non-standard Service Account or meter service arrangements for the Customer’s convenience or for the Utility’s Operating Convenience, the Utility may, at its discretion, require the Customer to continue Bundled Service until the Utility and the Customer have, as applicable, 1) signed a revised version of the non-standard service agreement, which incorporates appropriate provisions to accommodate DA Service; or 2) modified the non-standard Service Account or meter service arrangements ; or 3) terminated the agreement or arrangement because of conflicts with other provisions of this rule.  The Utility will not unreasonably withhold DA Service from the Customer under this paragraph.

3.	Utility approval of DASR and Assignment of Service Change Date

a)	DASR Approval



Once all prerequisites for DASR approval under this Rule and the ESP/Utility Agreement have been met, including any metering requirements under Sections H-M, and electronic data interchange requirements under Section D, the DASR will be time and date stamped and put into the final approval queue.  DASRs will be approved on a first-come, first-served basis.  The Utility will notify the ESP within 5 working days of the date stamp as to the approval or rejection of the DASR.  If an error by the Utility results in a mistaken rejection of the DASR, the original time and date stamp will be used for queuing if feasible.

b)	Service Change Date



After a DASR has been placed in the processing queue and has been approved by the Utility, the Utility will notify the ESP and Edison will also notify the Customer of the effective date of the service change requested in the DASR for the  Service Account (Service Change Date).  Assignment of the Service Change Date will generally be based on the need to install an Hourly Meter, as follows:



No Meter Installation Required - If a Service Account is eligible for Statistical Load Profiling or has an installed Hourly Meter that satisfies the requirements set forth in this Rule prior to DASR submittal, and the Utility approves the DASR on or before the 15th of the month, the service requested in the DASR will become effective at 12:00 a.m. on the next month’s Scheduled Meter Reading Date for that Service Account.  For example, for a DASR approved by the Utility on or before January 15, 1998, the requested DA Service would become effective at 12:00 a.m. on the February 1998 Scheduled Meter Reading Date for that Service Account.  If the Utility approves the DASR for such an Service Account after the 15th of the month, the service requested in the DASR will become effective at 12:00 a.m. on the second subsequent month’s Scheduled Meter Reading Date for that Service Account.  For example, for a DASR approved by the Utility between January 16, 1998, and January 31, 1998, inclusive, the requested DA service would become effective at 12:00 a.m. on the March 1998 Scheduled Meter Reading Date for that Service Account.



Meter Installation Required - If, in order for the DASR to be processed, an Hourly Meter is installed for a Service Account after the DASR is submitted, the requested DA Service would become effective at 12:00 a.m. on the date the Hourly Meter is installed and read, provided all other requirements for providing DA Service under this Rule and the ESP/Utility Agreement have been met. 



The Utility may, at its discretion, assign a different Service Change Date for the service changes requested in a DASR provided such change is consistent with ISO and PX requirements and the Utility notifies the Customer and ESP.



Once the DASR is approved, the Utility will notify ESP of the Service Change Date that shall be determined pursuant to Section E of this Rule.



Edison will also notify the Customer of the Service Change Date

c)	Utility rejection of DASR



A DASR that is materially incomplete or fails to meet the requirements of the ESP/Utility Agreement and this rule will be rejected.  As stated in Section E.1, the Utility will publish and make available to ESPs a list of the data elements required as part of a DASR submission and indicate the criteria for verification, validation, and processing of the information in the DASR.  That list will also indicate which elements of a DASR are material for purposes of rejection.

The Utility will notify the ESP of the rejection of a DASR submitted by ESP and explain the reasons for the rejection.

At any time after a DASR has been approved, including after DA Service has commenced, the Utility can revoke its approval if it determines that the ESP or the Customer has provided materially misleading or incorrect information to the Utility, regardless of whether such information was submitted intentionally or inadvertently.

d)	Credit requirements For DASR Approval



Edison will not approve a DASR which specifies ESP Consolidated Billing unless the ESP credit requirements of Section S are met.  For PG&E, if the credit requirements for ESP Consolidated Billing as specified in section S are not being met, PG&E will approve a DASR which specifies ESP Consolidated Billing, but customers will stay on Separate Billing until such time the ESP satisfies the credit requirements.

4.	DA Customer Returning to Utility Bundled Service



A DA Customer may return to Utility Bundled Service, as specified below.  In all such cases, the metering requirements set forth in Section H of this rule for returning to Bundled Service must be satisfied and the Customer must comply with all other applicable provisions of the Utility’s tariff rules before such service is provided.  The same fees shall apply for returning to Bundled Service as for switching ESPs.

a)	By Submission of DASR by ESP



An ESP must submit a DASR to the Utility to return any DA Service Account to Bundled Service.  The DASR will be processed in accordance with this Section E and the change will become effective on the Service Change Date determined pursuant to Section E.4.b  above.

The ESP is required to continue to provide Electric Supply Service and any approved metering and billing services to the DA Service Account until the Service Change Date.

b)	By Customer Contacting the Utility Directly



The Utility will change a Customer’s DA Service Account to Bundled Service if the DA Customer requests the Utility directly (by telephone, electronically, or in writing) for Bundled Service.  The Service Change Date will be assigned in the same manner as for a DASR pursuant to Section E.4.b  above, based on the date that the Utility receives the request for Bundled Service from the DA Customer.

The Utility will not be required to obtain independent verification under Section 366(d) and (e) of the PU Code of a Service Account’s change to Bundled Service under these circumstances.

c)	By ESP Default



If the ESP 1) ceases to provide Electric Supply to a DA Service Account, or 2) continues in material default on its Electric Supply obligations or other obligations under these rules or the ESP/Utility Agreement, after the Utility has provided the ESP with notice and a reasonable opportunity to cure the default, the Utility may at its discretion change any affected Service Accounts served by the ESP to the Utility’s Bundled Service.  In this event, the Utility will bill the Customer for all services, including Electric Supply, for the entire Billing Cycle in which the change to Bundled Service occurs.  The Utility will notify the Customer of the change of its Service Account to Bundled Service

The Utility will not be required to obtain independent verification under Section 366(d) and (e) of the PU Code of a Service Account’s change to Bundled Service under these circumstances.

d)	By Customer Default



If a DA Customer materially defaults on its obligations under these rules and tariffs, the Service Accounts may, at the Utility’s discretion after providing the Customer with notice and a reasonable opportunity to cure the default, automatically change to the Utility’s Bundled Service.  In this event, the Utility will bill the Customer for all services, including Electric Supply, for the entire Billing Cycle in which the change to Bundled Service occurs.  A material default shall include the Utility’s inability to gain access to the Customer’s meter so that the Utility may meet ISO or Commission data transfer requirements.  The Utility will notify the ESP and the Customer of the change of the Service Accounts to Bundled Service.

The Utility will not be required to obtain independent verification under Section 366(d) and (e) of the PU Code of Customer’s change to Bundled Service under these circumstances.

5.	Submission of DASR to Change Any Aspect of DA Service, Including Metering and Billing Options



A material change in DA Service will not be effective unless the Utility has approved a revised DASR submitted to the Utility for each affected Service Account in accordance with the requirements of this Section E.  The changes will not be effective until the Service Change Date, assigned as provided above.  Material changes requiring submission and approval of a revised DASR include, but are not limited to, all elements defined as “critical” in Attachment ___and changes in metering and billing service options provided by the ESP to DA Customer.  

Billing options (including designation of a billing agent), and metering options cannot be changed more frequently than once per Billing Cycle.

Until the Service Change Date for a change in DA Services, ESP and Customer are responsible for ensuring that all requirements for previously approved DA Service options are met.

If a DA Customer wishes to move to new Premises, and wishes to retain DA Service, ESP must submit a DASR to the Utility.  If the assigned Service Change Date for DA Service at the new Premises is later than the Customer’s relocation to the new Premises, the Customer will receive the Utility’s Bundled Service at the new Premises until the Service Change Date.  All metering requirements associated with the move to the new premises must be coordinated with the Utility.

A DASR cannot be assigned to an entity other than the ESP who originally submitted it on the Customer’s behalf.

6.	Frequency of submission of DASRs



An ESP may submit a DASR for a given Service Account as frequently as desired. 

After the DASR has been approved and a Service Change Date assigned, the requested service change will occur on the specified Service Change Date.  Any subsequent DASR for that Service Account submitted in the period from approval of the first DASR until the Service Change Date will be rejected unless the first DASR is withdrawn or canceled pursuant to Section E.7 below.

Each submission, even of a previously submitted but rejected or withdrawn DASR, will be assessed an Commission-approved DASR fee.

7.	Withdrawal or cancellation of a DASR



A DASR submitted by an ESP, including a DASR submitted pursuant to Section G below, may be withdrawn by that ESP at any time prior to three (3) business days before the Service Change Date.

A DASR submitted by ESP on behalf of a Customer, including a DASR submitted pursuant to Section G below, may be canceled or withdrawn by that Customer at any time prior to three (3) business days before the Service Change Date if the Customer contacts the Utility directly.  The Utility will notify the ESP of the withdrawal of a DASR at the Customer’s request.

8.	Bill Estimation 



If the meter is not read on the Service Change Date, the Utility will use reasonable estimation techniques pursuant to its Rules to apportion usage between DA and Bundled Service.

F.	GRACE PERIOD AND CANCELLATION OF REQUESTED SERVICES



An ESP may not submit a DASR for residential and small commercial customers in PG&E’s service territory or Small Customers in Edison service territory  before the three-day grace period for cancellation of service by those customers as provided for in PU Code section 395 has expired.

G.	REQUEST FOR CHANGE IN ENERGY SERVICE PROVIDERS



The Utility will not change any Customer’s DA Service Account to another ESP unless, using the procedures of Section E, the new ESP submits and the Utility approves a DASR requesting this service change.  

The Customer’s current ESP, as identified in the approved DASR in effect for the DA Service Account, is required to continue to provide Electric Supply and any approved metering and billing services to the Service Account until the Service Change Date assigned for the DASR that the new ESP submitted for the Service Account on behalf of the DA Customer.  Depending on the metering services provided by the current ESP, the metering requirements set forth in Section H of this rule may need to be satisfied in order for the Utility to approve the DASR changing the DA Service Account to the new ESP.  If the current ESP is performing Meter Reading, ESP (1) shall provide the Utility with the out read or closing Meter read (in conformance with Commission Meter reading standards) for the DA Customer switching to another ESP, and (2) shall provide the new ESP with DA Customer’s past 12 months worth of consumption data upon authorization by the Customer.

The Utility shall notify the old ESP of the new Service Change Date as specified by the Utility once the DASR submitted by the new ESP on behalf of the DA Customer is approved.

H.	SUMMARY OF METER SERVICE OPTIONS AND OBLIGATIONS



The following metering services may be provided to DA customers in accordance with sections K and L of this Rule:  



Hourly Meter Installation.  Hourly Meter Installation consists of removal of the existing meter (if desired or required), installation, testing and calibration, and maintenance (including replacement if necessary of malfunctioning or defective meters).



Hourly Meter Ownership.  Hourly Meter Ownership consists of having title to the Hourly Meter for a particular DA Service Account.



Hourly Meter Reading.  Hourly Meter Reading consists of:  reading of the raw data from the Hourly Meters; validation of the data; editing and estimating of the data to “settlement quality” form; placing settlement quality data on an approved server accessible to the Customer’s ESP and the Utility to allow proper billing and settlement; and usage adjustment if necessary.

I.	INTERVAL (OR HOURLY) METERING REQUIREMENTS

1.	Need for an Hourly Meter



A Service Account eligible for a Statistical Load Profile may receive DA Service without an Hourly Meter.  Service Account eligibility for a Statistical Load Profile will be determined by the Commission and set forth in the applicable Utility rate schedule.

A Statistical Load Profile, where applicable, will be used to determine 1) the Electric Supply credit for billing the DA Service Account, and 2) the hourly loads for the DA Service Account for ISO/PX scheduling and settlement purposes.

A Customer who, through its ESP, elects DA Service for a Service Account that does not qualify for a Statistical Load Profile must have an Hourly Meter installed for that Service Account in order for it to receive DA Service, as provided in Sections K and L.

Customers not required to have an Hourly Meter may elect to have an Hourly Meter installed at the Customer’s expense.  However, a Service Account with an installed Hourly Meter is not is eligible for a Statistical Load Profile.

2.	Standards For DA Metering Services



All Hourly Meters, Hourly Meter Installation, and Hourly Meter Reading services (whether performed by ESP or Utility) must conform to Commission-approved standards and protocols and to any other legal or regulatory requirements.

3.	Maintenance And Testing Of Hourly Meters



The party responsible for installation of the Hourly Meter (i.e. ESP or Utility) will conduct  the routine maintenance of the Hourly Meter, including but not limited to, replacement and repair of malfunctioning meters, testing (including but not limited to potential and current transformer testing), and record keeping to assure safe and proper operation of the Hourly Meter in accordance with Commission and other legal or regulatory  standards.  

Utility may, at its option, perform these services upon request by ESP if it determines that the Hourly Meter meets Commission and other applicable installation and safety standards.  The charges for such services are specified in PG&E’s rate schedules E-ESP and E-EUS and in Edison’s _______.

4.	Hourly Meter Inspection And Testing Rights of Non-Owning and Non-Reading Parties



Regardless of ownership, ESP or Utility will have the right at any time to access any Hourly Meter and any Hourly Meter data, and to read, test, or inspect the Hourly Meter, as provided in these rules.

Utility will inspect any work on the Hourly Meter or associated facilities which require the de-energization of a Customer’s service. Utility retains the right to inspect third�party Hourly Meter installations prior to the Service Account receiving DA Service, even if the Customer’s service did not need to be de-energized for such installation.

Utility must approve the satisfactory operation of all ESP-installed metering equipment and data communication systems, as they interface with Utility’s system.

5.	Meter Error



Meter error (does not register, slow or fast recording) is defined in the Utility’s tariff rules.

ESPs, Customers, and Utilities shall each take reasonable measures to detect meter error.

Pursuant to their normal business practices, and regardless of Meter ownership, ESP and Utility will notify each other as soon as they become aware of any meter error for a DA Customer or that a Meter is not operating in accordance with applicable standards.

ESP and Utility shall notify each other of any changes in metering deemed necessary as a result of meter error.  If either ESP or Utility determines that replacement of the Meter is required, Utility will install a temporary Meter pursuant to its electric rules..

Bill adjustments for meter error will be performed pursuant to Section N of this Rule.

J.	METER OWNERSHIP AND OWNERSHIP CHANGES



Only the Customer, its ESP, or Utility may own the Hourly Meter for any given Service Account.  Prior to January 1, 1999 only the Utility may own an Hourly Meter for a DA Customer who is a Small Customer.

A DA Customer or its ESP may request to purchase the existing Utility meter or purchase a new Hourly Meter from an approved vendor for installation for a DA Service Account.  Utility is not, however, obligated to sell its metering equipment in place at the Customer’s Premises.

The Utility will own all Hourly Meters installed by the Utility under Rule 2.

If the Service Account has an Hourly Meter that is not owned by Utility, the Hourly Meter will be replaced, at Customer’s expense, with a standard Utility meter for Bundled Service.  If, however, the Hourly Meter conforms both to the meter standards set forth in Section I, the Customer shall retain ownership of the Hourly Meter, provided  that the meter can be read for Bundled Service purposes by the Utility utilizing its existing systems and processes, and provided further that the Customer agrees in writing that: 



1) the Utility has the right to access, test, maintain and read the Hourly Meter at any time, as provided in these rules; 2) the Customer will pay any costs that Utility incurs in providing metering services using the Hourly Meter to the extent those costs exceed the costs that Utility would incur using a standard Utility meter for Bundled Service; and 3)  Utility may, at its discretion and at Customer’s expense, replace the Hourly Meter if it malfunctions with a standard Utility meter for Bundled Service.  Utility shall have no liability to the Customer arising from or related to Utility’s replacement of the Hourly Meter.



If the foregoing requirements for Customer meter ownership are not met, Utility will replace the meter with a meter suitable for Bundled Service.

K.	UTILITY METER SERVICE OPTIONS AND OBLIGATIONS



If ESP does not elect to provide metering services, Utility will provide those services at tariffed rates, and in accordance with this Rule, as an accommodation to the DA customer and the ESP, subject to the provisions of Section B.3(a)2 of this Rule.  .

Prior to January 1, 1998, Utility may, at its discretion, install and own Hourly Meters as special facilities under electric Rule 2 for Customers requesting such installation.

Utility will perform all metering services for  Bundled Service customers except meter ownership, which may remain with a Customer who has returned from DA to Bundled Service pursuant to Section J above.

1.	Utility Meter Installation Services



If Utility removes an non-Utility owned Hourly Meter, Utility will return the Hourly Meter within five (5) working days to the Customer.  The Hourly Meter will be properly identified and returned to the Customer in the same condition that the meter was in prior to the meter being removed from service.  The coordination of the meter removal by Utility and the installation of the new Hourly Meter replacement is the responsibility of the Customer’s ESP.  The service charge for the removal of a meter as set forth in the Utility’s rate schedule must be paid in full to Utility prior to any work being performed

If Utility installs an Hourly Meter at ESP’s request, ESP will be required to pay a Meter installation service charge which can include the cost for the Meter upgrade.  An additional charge will apply for removal of the existing meter.  These charges are set forth in Utility’s rate schedules and must be paid in full by the ESP or Customer to the Utility prior to any work being performed by Utility.  These charges will be in addition to the charges for delivery services provided under Utility tariffs.

2.	Utility Meter Reading Services



The Utility will read Hourly Meters for a DA Customers on the Utility’s meter read schedule for each Service Account provided that the meter is compatible with the Utility’s meter reading systems and processes.  ESP will be responsible for any meter reading costs for this service as set forth in PG&E’s E-ESP and Edison’s  ____.

Utility, or its metering and data management agent (MDMA), will be required to install and maintain a data server in accordance with standards approved by the Commission.

L.	ESP METER SERVICE OPTIONS AND OBLIGATIONS



After January 1, 1998, ESPs may elect to provide certain metering services for their DA Service Accounts except that:



(1)  An ESP or other entity may install or own Hourly Meters prior to January 1, 1998 if  (a) the Commission has given final approval to, and ESP has complied with, all DA metering services criteria, standards, registration and certification procedures, tariffs and systems and (b) the ESP’s meter is capable of being read by the Utility or appropriate data transfer facilities are in place.

(2)  Prior to January 1, 1999, or at some different date as determined by the Commission, these metering services may not be provided by ESPs to DA Service Accounts of Small Customers.

1.	ESP Meter Installation Services



ESP shall notify Utility in writing or electronically at least three calendar days prior to installation of any Metering Equipment for a Customer.

No Meter installation or maintenance may be provided or commenced by ESP for any Customer unless ESP has submitted a DASR for that Customer and Utility has approved commencement of Meter installation by ESP.

When an ESP installs an Hourly Meter for a DA Customer, the ESP will provide Utility with the following information, and keep that information current, within two (2) working days of the Hourly Meter installation: the results of the initial Hourly Meter test, the stop-read for the Bundled Service or Hourly Meter that was removed (if applicable), the start-read for the replacement Hourly Meter, the voltage, data collection capabilities, data acquisition methods, Hourly Meter constants and other pertinent information about the replacement Hourly Meter facilities that are necessary for identification or billing purposes.

If an ESP removes a Utility meter, the ESP must return the Utility meter within five (5) working days to a location approved in advance by Utility.  The Utility meter must be properly identified and returned to Utility in the same condition that the meter was in prior to the meter being removed from service or ESP will be charged for the cost of a new functioning meter.

Communication facilities associated with transferring metering data should be coordinated by the DA Customer’s ESP with Utility.  If Utility is providing the Meter reading service for the DA Service Account, the Hourly Meter and associated communication facilities for the Service Account must be capable of correctly interfacing with Utility’s electronic data transfer system before Utility will approve the DASR requesting that the Service Account be placed on DA Service.

Utility shall have no liability for any damage or injury caused by ESP-installed Metering Equipment.

Any Metering Service Provider (MSP) replacing another MSP’s meter must coordinate with all affected parties and the utility prior to replacing the meter in accordance with applicable contract.

2.	ESP or Customer Metering Costs



Utility has no obligation for costs incurred by ESP in connection with providing metering services.

3.	ESP Meter Reading

a)	General Requirements



No ESP may perform Meter Reading services for its own or any affiliated entity’s use of DA Services.

No Meter Reading services for any DA Customer may be provided by ESP prior to the Service Change Date. 

The ESP must keep Utility notified at all times of the identity of the ESP’s agent, if any, conducting Meter Reading.

No Meter Reading service may be provided by ESP until ESP or its agent has demonstrated to Utility its ability to retrieve, format, and transmit data to an approved server according to Commission-approved standards and Utility’s satisfaction.

ESP, or its MDMA, will be required to install and maintain a data server in accordance with standards approved by the Commission.

b)	Schedule for ESP meter reading

(1)	PG&E 



If ESP or its agents perform meter reading, it must do so on PG&E’s meter read schedule for that Service Account as specified by PG&E unless a different schedule is mutually agreed to by PG&E and ESP.

(2)	Edison



If the meter is read manually, the MDMA will determine the date the meter will be read.  If the meter is read remotely, the Billing Agent will determine the date the meter will be read subject to the capacity of the ESP and/or Utility systems to accommodate the number of meter reads or bills on a given date.  The MDMA and/or Billing Agent shall notify ESP and the Utility of the meter read and billing date at least two days in advance.

M.	METER READING DATA OBLIGATIONS



Meter data for DA Customers shall be read, validated, edited, and transferred pursuant to Commission-approved standards.

Regardless of whether ESP or Utility perform Meter Reading services both Utility and ESP shall have access to the MDMA server.

Utility and ESP shall provide Scheduling Coordinators (or their designated agents) and each other reasonable and timely access to Meter Data as required to allow the proper performance of billing, settlement, scheduling, forecasting and other functions.

The party providing Meter Reading services is required to keep the most recent 12 months of Customer consumption data for each DA Customer.  Such data must be retained for a period of 36 months.  Such data must be released on request to any ESP, or to Utility, if authorized by the Customer.  

Between one day and five days after installation of the meter, the MDMA must confirm that the meter and meter reading system is working properly and that the billing data gathered is valid.

N.	BILLING SERVICE OPTIONS AND OBLIGATIONS



A DA Customer’s ESP must designate one of three billing options for each DA Service Account:



Utility Consolidated Billing (where the utility bills for both Utility and ESP charges and presents a single bill to  Customer); 

ESP Consolidated Billing (where the ESP bills for both Utility and ESP charges and presents a single bill to Customer; and 

Separate Billing (where the Utility presents a bill for its charges and the ESP separately presents a bill for its charges.)  



Failure to designate a billing option will result in default to the Separate Billing option for that Service Account.



General requirements for provision of billing services



All consolidated billing options selected by the ESP on behalf of a DA Customer shall be subject to the terms and conditions outlined in  the ESP/Utility Agreement

All consolidated billing information transfers shall be performed electronically

If meter usage data needed for bill preparation are, for any reason, unavailable, the Utility may, at its discretion, provide an estimated bill for the charges for its service to Customers and the FTA Charge under the Separate or Utility Consolidated Billing options, or to ESPs under the ESP Consolidated Billing option.

1.	Utility consolidated billing

a)	Description



Under this billing option, Utility will bill the Customer both for the charges for Utility service including the FTA Charge as well as for the charges for the Electric Supply Service provided by the Customer’s ESP to the Customer’s DA Service Accounts.  The Customer will receive from Utility a single or “consolidated” bill for all these charges.

b)	Utility Obligations



PG&E will purchase the ESP’s Service Accounts receivable pursuant to the terms and conditions of Attachment __ to this Rule (Appendix B to PG&E’s July 15, 1997 ESP/UDC Agreement). The terms and conditions associated with PG&E rendering and the Customer paying the Utility Consolidated Bill are specified in PG&E’s electric Rule 9 and the ESP/Utility Agreement.

Edison will not purchase the ESP’s accounts receivable.  However, Edison will provide detailed reports on receivable status to the ESP at the Service Account level.  Edison will remit amounts owed to the ESP after payment is received from the DA Customer.  Edison will not track, for the ESP, the amount owed to the ESP on a customer-by-customer basis.  The terms and conditions associated with Edison rendering and the Customer paying the Utility Consolidated Bill are specified in Edison’s Rule ___ and the ESP/Utility Agreement.



Utility Bill Calculation



Utility will calculate charges for Utility service including the FTA Charge based on the Customer’s usage and the applicable Utility rate schedules.  

PG&E will calculate utility user tax charges for both the PG&E and ESP portion of the bill.  Edison will calculate utility user tax charges only for Edison’s portion of the bill.



ESP Bill Calculation by PG&E



PG&E will calculate  the ESP’s charges based on the Customer’s usage and the rates submitted to PG&E by ESP.  PG&E will calculate the ESP’s charges under this billing option using the ESP’s rate schedules and the same Meter data used to calculate PG&E’s charges.

If billing quality Meter data is not received by PG&E from ESP in a timely fashion , PG&E may (1) send out an estimated bill for its services and the ESP’s services in accordance with Rule 9 or (2) hold its bill.

For PG&E if the DA Customer is also receiving natural gas aggregation services from the ESP, PG&E may, at its discretion and at the request of the ESP, provide the Customer with a single, consolidated bill covering the charges for PG&E electric and natural gas services and the FTA Charge for that Customer as well as the charges for natural gas aggregation and Electric Supply services that the ESP is supplying to that Customer.  Under the PG&E Consolidated Billing Option, charges for PG&E's electric service, PG&E’s natural gas service, and the FTA Charge will be based upon the Customer's usage and the applicable PG&E rate schedules.  The ESP’s electric and natural gas aggregation charges will be based on the rates and charges submitted to PG&E by ESP and on the customer’s electric and natural gas usage.  The terms and conditions associated with PG&E rendering and the Customer paying the PG&E Consolidated Bill are specified in electric Rule 9 and the ESP/UDC Agreement for the electric-service related charges and the FTA Charge, and gas Rules 9 and 23 for the gas service-related charges on the bill.

c)	ESP Obligations

(1)	PG&E Specific Requirements



ESP must select for each Service Account one of four rate options for its Electric Supply services and one of the first two for its natural gas aggregation services:



(1)  a non-volumetric fixed price (lump sum)

(2)  a 1-tier price per kWh or therms

(3)  a 2-tier price per kWh

(4)  a time-of-use rate option (charges for time of use periods specified in PG&E’s applicable TOU schedule for the DA Customer)



The ESP's rate schedules and prices must be submitted to PG&E at least 5 business days prior to the effective day of the rate.

Each submission of rate schedules by ESP should clearly identify which Service Accounts those schedules will apply to.   ESP shall pay the charges set forth in PG&E’s electric rate schedules for each change of rate schedules by the ESP.

The number of different ESP rate schedules that can be accommodated by PG&E’s systems for all ESPs using this billing option may be limited.  PG&E reserves the right to notify ESP of a maximum number of rate schedules ESP can have on file with PG&E at anytime.

The ESP may update its rate schedules no more than once per Billing Cycle subject to the lead time described above.

Only authorized personnel will have access to the ESP’s rate schedules.

PG&E assumes responsibility for the accuracy of the calculation of ESP’s charges but does not assume responsibility for any information supplied by ESP or for the accuracy of Meter data if provided by ESP.

(2)	Edison Specific Requirements



ESP must provide Edison with calculated charges to include on Edison’s bill for Edison Consolidated billing.  The ESP charges shall be supplied by the ESP electronically to Edison on a mutually agreed upon schedule so that such charges may be included in the Consolidated Edison Bill on Edison’s scheduled billing date.  ESP charges received too late to be included in the current Edison bill will be included in the next month’s bill.  Edison has no obligation regarding the accuracy of the ESP’s charges.

d)	Service charges



Except for the fees and charges referred to herein, the ESP and Utility shall each be responsible for their costs associated with this billing option.

ESPs taking service under this option are subject to all applicable fees related to this service listed in the Utility’s rate schedules.

2.	ESP Consolidated Billing

a)	Description



Under this billing option, the ESP is responsible for billing the Customer both for the charges for Utility’s service including the FTA Charge as well as for the charges for the ESP’s service.  The Customer will receive from the ESP a single or consolidated bill for all these charges.

b)	Utility Obligations



Utility will not sell its accounts receivable to ESP.

Utility will bill the ESP directly for the DA Customer’s FTA Charge and the charges for Utility service provided to the DA Customer.  Utility will calculate any utility user taxes based on its services only and include those on the charges presented to the ESP

Under this billing option, Utility is not responsible for any of ESP’s interactions or dealings with its DA Customers, including, but not limited to, preparing or rendering bills, failure to render bills, collections or the ESP’s collections practices, bill accuracy for ESP charges, or the failure of ESP to provide any Mandated Notice to Customer.

Within  three (3) business days of receipt of bill quality Meter data for a DA Customer being billed under this option, Utility will provide bill ready charges for Utility service and the FTA Charge, including any applicable taxes and surcharges, to ESP, i.e., Utility will provide applicable charges for Utility’s services and the FTA Charge in a form ready to be placed on the ESP’s consolidated bill.

If no bill quality Meter data is available in a timely fashion, Utility will send ESP a bill for Utility’s services which will be due and payable on receipt

If the DA Customer is a PG&E natural gas Customer. Utility may, at its discretion, provide the Customer with a separate bill for Utility’s natural gas services.  The terms and conditions of the ESP Consolidated Billing option will apply in the event the ESP wishes to provide a single, consolidated bill to a Customer covering the charges for PG&E electric and natural gas services and the FTA Charge for that Customer as well as the charges for natural gas aggregation and Electric Supply services that the ESP is supplying to that Customer, except as Utility may, in its discretion, otherwise agree.

Under this billing option, ESP is required to send regular monthly bills to its DA Customers for Utility’s charges and the FTA Charge and to render any adjusted bills for Utility’s charges and the FTA Charge as received from Utility.

c)	ESP Obligations



ESP will be required to pay Utility for all Utility charges and the FTA charge regardless of ESP’s ability to collect from the DA Customer in accordance with the ESP/Utility Agreement.

If  Utility cannot collect amounts owed to it by the ESP relating to Utility services for a DA Customer and the FTA Charge, the DA Customer for which the ESP is providing ESP Consolidated Billing will be liable for those amounts, except to the extent the Customer demonstrates to Utility that it has previously paid the ESP for Utility’s services.

ESP must conform to Utility’s credit and deposit requirements for ESPs performing consolidated billing as set forth in section S.

ESP is required to include as given all Utility charges and the FTA Charge, including applicable taxes and surcharges, on the ESP consolidated bill in a format acceptable to Utility.  The ESP has no obligations regarding the accuracy of charges calculated by Utility.

ESP will calculate its own charges, including any applicable taxes and surcharges, and place them on the ESP consolidated bill.

No ESP may provide consolidated billing service to any DA Customer unless that Customer has paid Utility in full for any balances (past-due balances only for Edison) owed for Utility services, including the FTA Charge, and owed for the last Utility bill for Bundled Service provided to the Customer up to the Service Change Date.  If ESP wishes to commence consolidated billing prior to payment by Customer of all such balances owing for Utility Bundled Service, including the FTA Charge, up to the Service Change Date, ESP must assume responsibility in writing for payment for such balances as billed by Utility to ESP..

d)	Service charges



ESP is responsible for all of the costs of preparing the consolidated bill, mailing the consolidated bill, and collecting the charges in the consolidated bill.

3.	Separate Billing



Under this billing option, Utility and the ESP are each responsible for billing the DA Customer separately for the charges that are related to their respective service.  Utility will also bill the DA Customer for the Fixed Transition Amount (FTA) Charge.  The terms and conditions associated with Utility rendering and the Customer paying the PG&E separate bill are specified in PG&E’s electric Rule 9 for PG&E Customers and in Edison’s electric Rule XX for Edison Customers.

Utility and ESP will each bill separately for utility user taxes for their own services.

The ESP and Utility have no responsibility for accuracy of each other’s charges or for payment or collections disputes. 

Neither ESP or Utility is responsible for the other’s costs of billing under this option.

4.	Billing information and inserts

a)	ESP and Utility Charges -- Format



Utility Consolidated Billing



 Utility will include a one line summary of the ESP’s total charges, net of ESP adjustments, to the DA Customer on the first page of the Utility consolidated bill at a Commission-approved tariffed rate. Utility may provide additional billing detail for ESP’s charges if desired by ESP on a separate page at a Commission-approved tariff rate.





ESP Consolidated Billing



ESP shall include a summary of Utility’s charges on the first page of the ESP consolidated bill and provide a detailed summary of Utility’s charges, including CTC charges and the FTA Charge, in the format supplied or specified by Utility.

Utility will not pay the ESP for any billing services performed by ESP under this billing option.

b)	Mandated notices



Utility Consolidated Billing and Separate Billing:  Utility will  provide any Mandated Notices to Customers.



ESP consolidated billing  The ESP will be required to provide to its DA Customers any Mandated Notices at ESPs expense.  Utility will design, and  provide such notices to the ESP.  If desired by ESP, Utility will print such notices for the ESP in Utility’s standard format and on Utility’s standard paper size at no charge, but will charge the ESP any costs of delivery to the ESP and for any other incremental costs pursuant to Utility’s rate schedules.  Utility will provide a number of copies of such notices to ESP equal to the number of DA Service Accounts for which ESP is performing consolidated billing.

c)	Use of billing envelope space



Utility Consolidated Billing: Apart from the bill and Mandated Notices, Utility may enclose any additional material in the billing envelope at its sole discretion.



ESP Consolidated Billing: In addition to and apart from the bill (including Utility’s charges and the FTA Charge) and Mandated Notices, ESP may enclose any additional material in its billing envelope at its sole discretion.



Separate Billing: Apart from the bill and Mandated Notices, ESP and Utility may enclose any additional material in their respective billing envelopes at their sole discretion.

d)	Editing rights



Utility Consolidated Billing:  Other than Mandated Notices, and information necessary to understand the ESP’s charges, the content of any other text messages for the ESP’s portion of the Utility consolidated bill must be mutually agreed on by the Parties.



ESP Consolidated Billing:  Other than Mandated Notices, and information necessary to understand the Utility charges, the content of any other text messages for the Utility portion of the ESP consolidated bill must be mutually agreed on by the Parties.



THE FOLLOWING SECTIONS (N.5 -N.7) ARE PROPOSALS FOR DISCUSSION PURPOSES AND HAVE NOT BEEN FINALIZED BY EITHER UTILITY

5.	Billing adjustments for meter error and billing error

a)	Adjustment of Bills for Meter Error



Meter error is the incorrect registration of the Customer’s electrical usage resulting from a malfunctioning or defective meter.  Meter error can result from a fast meter, a slow meter, or a non-registering meter.  Meter error is defined in PG&E’s electric Rule 17 and Edison’s electric Rule XX except, for DA Service, it shall also include errors or failures of ESP or Utility to properly edit and validate meter data into bill quality data pursuant to meter data processing standards and protocols adopted by the Commission.

(1)	Utility Consolidated Bill



If Utility is providing Utility Consolidated Billing for a DA Service Account affected by meter error, Utility will adjust the bill for the Service Account, calculated as provided in PG&E’s electric Rule 17 and Edison’s electric Rule XX, for Utility and the FTA Charge, to the extent those charges were affected by the meter error.  In addition, for slow or non-registering meters, Utility will adjust the Energy Supply charges for the full adjustment period permitted under PG&E’s electric Rule 17 and Edison’s electric Rule XX, even if the DA Service Account was served by multiple ESPs during that period, and will calculate the adjustment as provided in PG&E’s electric Rule 17 and Edison’s electric Rule XX, and Section N.7 below.  For fast meters, Utility will make no adjustments to the Energy Supply charges.  The Customer will be solely responsible for obtaining refunds of ESP Energy Supply overcharges attributable to a fast meter from its current or prior ESPs, as appropriate.

(2)	ESP Consolidated Bill



If an ESP is providing ESP Consolidated Billing for a DA Service Account affected by meter error, Utility will transmit adjusted Utility charges and the FTA Charge, calculated as provided in PG&E’s electric Rule 17 and Edison’s electric Rule XX, to the ESP. In addition, for slow or non-registering meters, Utility will adjust the Energy Supply charges for the full adjustment period permitted under PG&E’s electric Rule 17 and Edison’s electric Rule XX, even if the DA Service Account was served by multiple ESPs during that period, and will calculate the adjustment as provided in PG&E’s electric Rule 17 and Edison’s electric Rule XX, and Section N.7 below.  For fast meters, Utility will make no adjustments to Energy Supply charges.  The Customer will be solely responsible for obtaining refunds of ESP Energy Supply overcharges attributable to a fast meter from its current and prior ESPs, as appropriate.

Within fifteen (15) days after Utility transmits the adjusted charges for a slow or non-registering meter, the ESP may either:



Pay Utility the adjusted charges in accordance with the ESP/Utility Agreement, and assume responsibility for issuing a bill reflecting the adjusted charges to, and collecting the adjusted charges from, the DA Customer, or

Submit a DASR to Utility to change the affected DA Service Account to the Separate Billing option.  After approval of the DASR requesting such change, Utility will have the responsibility for issuing an adjusted bill to the Customer and collecting amounts owing from the Customer in accordance with this rule and PG&E’s electric Rule 17 and Edison’s electric Rule XX.

(3)	Separate Billing



Utility will adjust its bill for meter error pursuant to PG&E’s electric Rule 17 and Edison’s electric Rule XX for Utility charges and the FTA Charge.  In addition, for slow or non-registering meters, Utility will also adjust the Energy Supply charges for the full adjustment period permitted under PG&E Rule 17 and Edison Rule XX, even if the DA Service Account was served by multiple ESPs during that period, and will calculate the adjustment as provided in PG&E’s electric Rule 17 and Edison’s electric Rule XX, and Section N.7 below.  For fast meters, PG&E will make no adjustments to Energy Supply charges.  The Customer will be solely responsible for obtaining refunds of both current and prior ESP Energy Supply overcharges attributable to a fast meter from its current and prior ESPs, as appropriate.

b)	Adjustment of Bills for Billing Error



Billing error (including field error) is defined in PG&E’s electric Rule 17.1 and Edison’s electric Rule XX, except that for DA Service, it shall also include the incorrect billing of a Service Account due to an error by the ESP or its agents, inaccurate time records, incorrect information from a third party, equipment failure other than the DA Meter, or the ESP’s failure to provide the DA Customer with notice of rate or service options in accordance with the Utility’s Rule 12 or the ESP/Utility Agreement.

A DA Customer shall not be entitled to a credit adjustment for a billing error including the failure of the ESP and/or the DA Customer to notify Utility of changes in the DA Customer’s connected load, equipment or operation, or failure of the ESP or Customer to take advantage of any noticed rate option or condition of service for which the Customer becomes eligible subsequent to the date of application for service.

Utility will adjust its bills under the Separate or Utility Consolidated Billing options for billing error pursuant to PG&E’s electric Rule 17.1 and Edison’s electric Rule XX.  Utility will adjust its bill to the ESP under the ESP Consolidated Billing option for billing error pursuant to PG&E’s electric Rule 17.1 and Edison’s electric Rule XX for the charges for Utility’s service and the FTA Charge.  Within fifteen (15) days of the adjusted bill’s transmittal by Utility, the ESP may either assume responsibility for the adjusted charges or submit a DASR to change the affected Service Account to the separate billing option, as provided in Section H.1.b.  Adjustment of bills for field error, as defined in PG&E’s electric Rule 17.1 and Edison’s electric Rule XX, will be made in the same manner as specified above for metering error under each of the DA Service billing options.  The Customer will be solely responsible for resolving adjustments of both current and prior Energy Supply overcharges or undercharges attributable to a billing error from its current and prior ESPs, as applicable

6.	Unauthorized Usage of Energy



Unauthorized energy use is defined in PG&E’s electric Rule 17.2 and Edison’s electric Rule 17, except that for DA Service it shall also include failure by the ESP to submit schedules in good faith to a Scheduling Coordinator or the ISO for a DA Service Account.

Once evidence of unauthorized energy use is detected, all investigations of unauthorized use of energy will be conducted by Utility in accordance with PG&E’s electric Rule 17.2 and Edison’s electric Rule 17 regardless of ownership of the meter or provision of billing or metering services.  Customers, ESPs, and their agents are required to preserve evidence of any unauthorized use and to cooperate in such investigations.

Once evidence of unauthorized use has been detected, if the DA Service Account in question is being served under ESP Consolidated Billing, Utility may, at its discretion, change the Service Account to either Utility Consolidated Billing or Separate Billing, notwithstanding any contrary provision of this rule.

Once evidence of unauthorized use has been detected, regardless of meter ownership and notwithstanding any contrary provision of this rule, Utility may at its discretion install a temporary Utility meter pursuant to Utility’s rules and provide metering services until such time as a DASR is approved for that Service Account allowing the resumption of ESP metering services in accordance with this Rule and the ESP/Utility Agreement. 

At the conclusion of its investigation, when Utility determines there has been unauthorized use, Utility shall have the legal right to recover, from any DA customer, ESP, or other person who caused or benefited from such unauthorized use, the total estimated amount of the undercharge, including the DA Energy Supply component, for the full period of such unauthorized use.  Utility will calculate the amount of the undercharges in accordance with PG&E’s electric Rule 17.2 and Edison’s electric Rule XX, and Section N.7 below and as otherwise provided by law.  

Utility will issue adjusted bills for unauthorized use (including but not limited to all the costs and charges referenced in this Section) to the DA Customer in accordance with PG&E’s electric Rule 17.2 and Edison’s electric Rule 17 (or to the ESP in the case of ESP Consolidated Billing) and as provided in Section N.5 for adjustments for slow or non-registering meter error.

Whenever possible, upon completion of Utility’s investigation, the Customer, ESP, or other person being billed for an unauthorized use adjustment will be advised of Utility’s claim, inclusive of any Energy Supply charges billed by Utility.  The Customer, ESP, or other person being billed will be given an opportunity to respond to the claim.  Notwithstanding any provision herein or in PG&E electric Rule 17.2 and Edison Rule 17, Utility reserves all evidentiary privileges and rights.

Utility retains its right to collect from the ESP or the DA Customer causing or benefiting from unauthorized use 1) interest on the unauthorized use billings and 2) associated costs resulting from the unauthorized use as provided in PG&E’s electric Rule 17.2 and Edison’s electric Rule 17, or otherwise allowed by law.

7.	Estimation of Electric Supply Charges and Allocation of Adjusted Electric Supply Revenues



Utility may, at its discretion, adjust Energy Supply charges, pursuant to this Section N, based on the Power Exchange prices during the adjustment period.

When an adjusted bill issued pursuant to this Section N results in full or partial recovery by Utility of revenue for Electric Supply services, PG&E will allocate those revenues on a pro rata basis between PG&E charges and the FTA Charge and, as appropriate, ESP or other entities in a fair and equitable manner.  Edison will allocate those revenue first to Edison charges which include the FTA charge, and as appropriate to other entities in a fair and equitable manner.  Utility will not allocate revenues resulting from adjusted bills for meter error, or unauthorized use, or field error, to an ESP where the ESP scheduled Electric Supply to the adjusted Service Account based on the erroneous meter data, and, as a result, the meter error, or unauthorized use, or field error affected only lost and unaccounted for energy.

O.	PAYMENT AND COLLECTION TERMS

1.	Utility Consolidated Billing

a)	PG&E



PG&E will pay the ESP all undisputed amounts for ESP’s services consistent with the terms of PG&E’s purchase of Accounts receivable -- Attachment __ to this Rule (Appendix B to July 15, 1997 ESP/PG&E Agreement).

A late charge 1 % per month on outstanding balances will apply for overdue payments by PG&E to ESP.

PG&E is responsible for collection of all charges owed by DA Customers for ESP and PG&E services.  

b)	Edison



Edison will remit undisputed amounts owed to the ESP after payment is received from the DA Customer.

Undisputed but unpaid balances owed Edison will be considered late and subject to late payment procedures consistent with Edison’s tariffs.  Edison’s current tariffs will apply to late or non-payment of Edison charges by the Customers

The ESP is responsible for collecting the unpaid balance of ESP charges from the customer.  Edison has delinquent collection responsibilities for Edison charges only.

The Utility will not terminate Utility Consolidated Utility Billing for non-payment of the Utility charges by Customers and will use the same collection policies and procedures applicable to the Utility Customers and separately billed Direct Access Customers.  The customer retains the right to change the billing option at any time, but this change will not release the Customer from the obligation to pay any unpaid balances.  Unless the Utility and the ESP mutually agree, unpaid Customer balances will not be transferred to the new billing agent, but will continue as the Utility’s sole responsibility.  The Utility will follow current Commission rules for unpaid final bills, including disconnection of service.

2.	ESP Consolidated Billing



Under this billing option, pursuant to Commission Decision 97-05-039, ESP agrees to pay all undisputed Utility charges and the FTA Charge due to Utility regardless of whether the DA Customer has paid the ESP for Utility’s services, and regardless of the ESP’s ability to collect those charges from the DA Customer.  Utility will not assume any collection obligations under this billing option.

Any bill issued by Utility to the ESP is due and payable on receipt.  ESP shall make all payments electronically or by wire transfer unless otherwise agreed to by Utility.  The bill will be considered past due if it is not paid within 15 calendar days after transmittal.  If the bill is not paid within 7 calendar days of transmittal of Utility’s past due notice, Utility shall revert the DA Customers back to separate billing immediately.  Late charges will be assessed by Utility at the rate of 1 % per month of the outstanding balance owed to Utility.

P.	PARTIAL PAYMENTS AND BILLING DISPUTES

1.	Partial Payments



For PG&E, if a Customer makes only partial payment on a PG&E separate bill under the Separate Billing option, or on a PG&E consolidated bill under the PG&E Consolidated Billing option, the partial payment received will be allocated proportionally among all PG&E charges, the FTA charge, and ESP Electric Supply charges.  A Customer shall have no right to direct a partial payment to particular charges.  (Utility Users Taxes will be treated in accordance with current utility procedures and are not subject to this section.)

For Edison, partial payments by Customers on an Edison Consolidated bill under the Edison Consolidated Billing option will be credited first to Edison charges, with any remaining balance forwarded to the ESP or others for payment of ESP or other charges, unless otherwise directed to a specific account by the Customer.  

2.	Billing disputes

a)	Separate Billing



PG&E’s electric Rule 10 and Edison’s Rule 10 shall govern any billing disputes between the Customer and Utility over Utility charges and the FTA Charge billed by Utility under the Separate Billing option.

b)	Utility Consolidated Billing



PG&E’s electric Rule 10 and Edison’s Rule 10 shall govern billing disputes between the Customer and Utility over Utility charges and the FTA Charge billed under the Utility Consolidated Billing option. 

For PG&E billing disputes between an ESP and a DA Customer over ESP charges billed under the PG&E Consolidated Billing option will be handled as follows:



PG&E will withhold from its payments to ESP an amount equal to the disputed amount until the dispute is resolved between ESP and its DA Customer.  The Customer and the ESP will be responsible for resolving their dispute, in a reasonable period of time, pursuant to whatever agreement is in place between the Customer and the ESP.



Once the dispute is resolved, PG&E will make the appropriate disbursements according to the jointly submitted instructions of the ESP and its DA Customer.



A dispute over ESP charges does not relieve Customer from its obligation to pay in full all of its charges on the Utility Consolidated Bill.  

For PG&E, if the Customer fails to remit full payment to PG&E of a PG&E Consolidated Bill because it disputes the charges related to the ESP services, the Customer will be subject to the provisions of these rules regarding Notices and Termination.

c)	ESP Consolidated Billing



If a DA Customer disputes the Utility portion of its bill, it must so notify the ESP and Utility.  The ESP may withhold an amount equal to the disputed amount from its payments due Utility.  Utility and the DA Customer shall resolve their dispute in accordance with PG&E’s electric Rules 9 and 10 and Edison’s Rule 10.

Q.	INVOLUNTARY SERVICE CHANGES



Pursuant to this Rule or the ESP/Utility Agreement, the Utility has the right to initiate a change, or, in some cases, terminate, a Customer’s service election, or an ESP’s ability to provide certain services, under Direct Access for reasons of ESP or Customer non-performance.  Unless otherwise stated, these provisions will not result in disconnection of electric service provided to the Customer.

R.	 SERVICE DISCONNECTIONS AND RECONNECTIONS



Regardless of who owns the Meter or who is providing other metering services, the Utility retains the sole right to disconnect a DA Customer.

1.	Notices and Termination under the Utility Consolidated Billing Option



Notice to all Customers will be provided in accordance with electric Rule 8.  The Customer is responsible for contacting the ESP in the event it receives notice of late payment or service termination from the Utility for any of its DA Service Accounts.  The Utility will not notify the Customer’s ESP of the Customer’s late payments or of the termination of electric service to any of the Customer’s Service Accounts.  The Utility will provide the ESP with information regarding the service status of one of the DA Service Accounts it serves upon request.

2.	Notices and Termination under Separate Billing Option



The Utility will provide notice to and termination of a Customer’s service pursuant to its electric rules for non-payment of the Utility separate bill under the Separate Billing option.  The Utility will not notify Customer’s ESP of such notices or termination.  The Utility will not provide notice nor will it terminate service to a DA Customer for non-payment of an ESP’s Separate Bill.

3.	Notices and Termination under ESP Consolidated Billing Option



Customer failure to pay: An ESP may not terminate a Customer’s electric service.  If, however, a Customer fails to make timely payment of the ESP’s Consolidated Bill, the ESP may submit a DASR requesting change of the Customer’s Service Accounts to the Separate Billing option but ESP will be responsible for payment of Utility charges until the effective date of reversion to Separate Billing.



ESP failure to pay: If under the Consolidated Billing option, an ESP fails to pay in full the charges that the Utility has transmitted to it (consisting of, without limitation, the Utility charges and the FTA Charge) within fifteen (15) days of the transmittal, the Utility will transmit a notice of late payment to the ESP.  If the ESP fails to pay the amounts past due in full within seven (7) days of transmittal of the late payment notice, then the Utility shall convert all the Service Accounts served under the ESP’s Consolidated Billing option to the Separate Billing option.  Notwithstanding anything to the contrary in electric Rule 11, the Utility shall have no obligation to enter into an Amortization Agreement with the ESP for payment terms.

S.	ESP CREDIT REQUIREMENTS FOR CONSOLIDATED BILLING



An ESP who wishes to provide ESP Consolidated Billing services to a DA Customer will be required to establish credit with the Utility prior to furnishing these services to the Utility’s end-use customers.  An ESP who wishes to resume ESP Consolidated Billing services, after such service was terminated by the Utility for nonpayment of amounts owed to the Utility, will be required to complete a six- (6-) month waiting period and reestablish credit prior to resuming such billing service.

1.	Establishment of Credit

a)	Application for Credit



Credit will be established with the Utility if the ESP:



(1).  Makes a security deposit to the Utility sufficient to secure payment of bills to the Utility as prescribed in Section 3 following; or



(2).  Furnishes a qualified guarantor to secure payment of all amounts owed to the Utility.  A qualified guarantor has an investment grade credit rating from at least one of the four nationally recognized credit rating agencies (an investment grade credit rating shall be defined as (a) a long-term credit rating of Baa2 or higher from Moody’s and BBB or higher from either Standard & Poor’s, Fitch, or Duff & Phelps, or (b) as a short-term credit rating of corresponding investment grade); or



(3).  Demonstrates that they have an investment grade credit rating from at least one of the four nationally recognized credit rating agencies (an investment grade credit rating is defined in Section 1a(2). above);or



(4)  Otherwise establishes credit to the satisfaction of the Utility (Edison only); and



(5)  ESP must have paid all bills for all amounts owed to the Utility under the terms and conditions of the Utility’s tariffs and the ESP’s ESP/Utility Agreement with the Utility.

2.	Re-establishment of Credit



a.	An ESP whose ESP Consolidated Billing service option has been terminated, revoked or suspended for any reason, or whose ESP payment history to the Utility for Utility charges under Consolidated Billing has included two or more past due statements, as described in Section O.2, will be required to reestablish credit by depositing the amount prescribed in Section 3a, following, for that purpose, and by paying all bills regularly due.



b.	An ESP performing Consolidated Billing services who has established credit by means other than a credit deposit and who fails to pay bills within three days after the bill is past due (as defined in its ESP/Utility Agreement), may be required to pay said bills and reestablish credit by depositing the amount prescribed in Section 3a, following.



c.	An ESP may be required to reestablish credit in accordance with Section 5, following.  This will apply in cases where the conditions of the ESP’s service, or the basis on which credit was originally established have, in the opinion of the Utility, materially changed.

3.	Amount of Deposit

a)	Establishment of Credit



a.	The amount of security deposit required to establish credit shall be twice the maximum monthly amount owed to the Utility, as estimated by the Utility.



b.	The Utility may, at its discretion, adjust the amount of deposit taken to establish credit.



c	For DASRs involving ESP Consolidated Billing, the cumulative amount of DASRs will be checked by Edison against the credit standards in this rule.  If there is insufficient credit for the cumulative amount of DASRs the DASR will be designated as pending until such time that sufficient credit is provided.

4.	Form of Security Deposit



a.	Cash Deposit.  Cash deposits will earn interest in accordance with Section G.1 following.



b.	Letter of Credit.  Irrevocable and renewable standby Letters of Credit issued by a major U.S. financial institution acceptable to the Utility.



c.	Surety Bonds.  Renewable surety bonds in a form acceptable to the Utility that are issued by a major insurance company acceptable to the Utility.



d.	 Other forms of security deposit may include any other form of security acceptable to the Utility that the Utility agrees to in writing.

5.	Deposit for Re-establishment of Credit 



The amount of deposit required to reestablish credit for an ESP shall be twice the maximum monthly amount owed to the Utility, as estimated by the Utility.

6.	Return of Deposit



a.	All forms of deposit shall be retained by the Utility as long as the ESP provides ESP Consolidated Billing services, unless otherwise reduced by the Utility pursuant to Section  3 above.

b.	Upon termination of its ESP Consolidated Billing service option, the Utility will refund the ESP’s deposit or the balance thereof which is in excess of unpaid bills owing to the Utility.



c.	Any refund of an ESP deposit pursuant to this section shall be made either by draft or by applying the deposit to the ESP’s outstanding balance and the ESP will be so notified.



d.	While the ESP is conducting ESP consolidated billing, deposits cannot be used as payment for  past due bills in order to avoid or delay the switch to Separate Billing resulting from ESP’s non-payment of bills owed to Utility.



e.	Upon discontinuance of ESP Consolidated Billing, the Utility will refund the ESP's deposit or the balance in excess of unpaid bills.



7.	 Interest on Deposit



a.	The Utility will pay interest on cash deposits, except as provided below, calculated on a daily basis, and compounded at the end of each calendar month, from the date fully paid to the date of refund by check or credit to the ESP’s account.  The interest rate applicable in each calendar month shall be as set forth in Rule 7; except that when a refund is made within the first fifteen days of a calendar month the interest rate applicable in the previous month shall be applied for the elapsed portion of the month in which the refund is made.



b.	No interest will be paid if the ESP’s right to continue providing ESP Consolidated Billing services is temporarily or permanently discontinued for nonpayment of bills.  No interest will be paid for periods covered by bills paid after becoming past due.  No interest will be paid if service is reverted to Separate Billing or if deposit is held in less than full month increments.



c.	No interest will be paid on other non-cash forms of security used for deposit.



8.	Ongoing maintenance of credit



To assure continued validity of established unsecured credit, the ESP shall promptly notify Utility of any material change in its credit rating.  ESP shall also be required to furnish evidence of an investment grade rating (as set forth in section S of this rule) to Utility upon PG&E’s request.  In the event that Utility determines that the ESP’s, or the ESP’s guarantor’s, credit rating is no longer of investment grade, and the ESP does not rectify or provide a security deposit commensurate with the change in the ESP’s creditworthiness, or if the ESP does not provide the requested evidence of an investment grade credit rating, Utility shall determine whether such deficiencies constitute sufficient grounds for reversion to Separate Billing.  At the request of the ESP, evidence of an investment grade credit rating shall remain strictly confidential between the ESP and Utility.

T.	CUSTOMER CREDIT AND DEPOSIT REQUIREMENTS UNDER DA



DA Customers are required to satisfy the credit and deposit requirements set forth in electric Rules 6 and 7 based on the charges for 1) the Utility’s service and the FTA Charge for DA Service Accounts served under the Separate Billing option, and 2) the charges related to both the Utility and ESP service and the FTA Charge for Service Accounts served under the Utility Consolidated Billing option.  DA Customers are not required to satisfy the credit and deposit requirements set forth in electric Rules 6 and 7 for DA Service Accounts served under the ESP Consolidated Billing option.  A DA Customer who changes to Bundled Service (whether through submittal of a DASR or otherwise) may be required to reestablish credit with the Utility pursuant to electric Rules 6 and 7.
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							ESP Agreement#	



							Date Received:	





	This Energy Service Provider Agreement ("Agreement") is made and entered into by and between _________________________ ("UDC") and the Energy Service Provider ("ESP") identified below.  UDC and the ESP are individually referred to as a "Party" and collectively are the "Parties" to this Agreement.





Energy Service Provider (Name):	

							Please Print or Type Clearly



ESP State of California Registration Identification No.:	

									If Applicable



Section 1: General Description of this Agreement



	This Agreement is a legally binding contract.  UDC and the ESP named in this Agreement set forth the terms under which the ESP will offer electrical energy service in a direct access transaction to customers in UDC's service territory, account maintenance and billing services, and/or electrical energy meter installation and/or meter reading services.  The Parties understand and agree that by entering this Agreement, the ESP will undertake certain activities and responsibilities previously undertaken by UDC, and this Agreement will serve as a full and complete discharge of those responsibilities previously performed by UDC.  The Parties agree to be bound by and to comply with the terms of this Agreement, its attachments if any, all applicable tariffs (references in this Agreement to all applicable tariffs shall include all rules, rate schedules, and preliminary statements), all directives from the California Public Utilities Commission ("CPUC"), and all requirements of applicable law regarding and affecting electrical energy service to Customers in UDC's service territory and this Agreement.  Except where explicitly defined herein (including Attachment A hereto), the definitions controlling this Agreement are contained in UDC's applicable rules, including Electric Rule 1.  The form of this Agreement has been filed with and approved by the CPUC for use between UDC and Energy Service Providers, and may not be waived, altered, amended or modified, except as provided herein or in UDC's applicable tariffs, or as may otherwise be authorized by the CPUC.

�Section 2: General Provisions 



2.1	ESP Compliance with Applicable Requirements



	(a)	The ESP identified in this Agreement represents that it has complied with all requirements of applicable law and UDC's applicable tariffs governing Energy Service Providers engaged in Direct Access transactions with Direct Access Customers, including (i) if required, any requirement that it register with the CPUC, obtain a registration number, and have a currently valid CPUC registration at all times under which it provides services to End-Use Customers, and (ii) obtaining a signed agreement in a form acceptable to UDC from each Direct Access Customer to pay the Customer's share of Competition Transition Charges.



	(b)	The ESP agrees to be bound by all CPUC directives involving or relating to its provision of services, agrees to provide legal, safety, and other notices to its customers as such are required or directed by the CPUC, and by undertaking to provide services as an Energy Service Provider pursuant to this Agreement, submits to the CPUC's authority over its provision of goods and services to the full extent of the law, as it may change from time to time.  The ESP shall exercise all reasonable skill, care and diligence in providing the services covered by this Agreement, shall carry out its duties in accordance with any applicable recognized professional standards, and shall provide everything reasonably necessary to complete the services in accordance with the requirements of this Agreement.



	(c)	The ESP shall indicate on Attachment A to this Agreement whether it will assume liability for all [balances/past due balances] for UDC Charges for all Direct Access Customers for whom the ESP wishes to provide Consolidated ESP Billing.  If ESP assumes such liability, ESP shall pay such UDC Charges pursuant to the provisions of UDC's applicable tariffs.



	(d)	ESP shall indicate its compliance with the requirements of Section 365(b)(2) of the California Public Utilities Code on Attachment A to this Agreement.



2.2	Representations of the Parties



	(a)	Each Party acknowledges that it has read this Agreement, that each fully understands its rights and obligations under this Agreement, and that it enters this Agreement freely and voluntarily.  Each Party further acknowledges that it has had an opportunity to consult with an attorney of its own choosing to explain the terms of this Agreement and the consequences of signing it.



	(b)	Each person executing this Agreement for the respective Parties expressly represents and warrants that he or she has authority to bind the entity on whose behalf he or she has executed this Agreement.



	(c)	Each Party represents and warrants that it has the full power and authority to execute and deliver this Agreement and to perform its terms, that execution, delivery and performance of this Agreement have been duly authorized by all necessary corporate or other action by such Party, and that this Agreement constitutes such Party's legal, valid and binding obligation, enforceable against such Party in accordance with its terms.



2.3 Additional Billing Services



	UDC may require that the ESP include charges other than UDC Charges on a Consolidated ESP Bill, and the Parties shall negotiate in good faith with respect to the terms and conditions of such billing.  ESP may request that UDC include charges other than ESP Charges on a Consolidated UDC Bill, and the Parties shall negotiate in good faith with respect to the terms and conditions of such billing.



Section 3: Term of Agreement



	The term of this Agreement (the "Term") shall commence on the date hereof (the "Effective Date") and shall terminate on the earlier of (a) the date the ESP is no longer operating as an Energy Service Provider in UDC's service territory, or (b) the earlier termination of this Agreement pursuant to Section 4.  Notwithstanding the Effective Date of this Agreement, the ESP acknowledges that it may offer Direct Access services, Consolidated ESP Billing, Metering and/or Meter Reading Services to Direct Access Customers effective January 1, 1998, or such other date as may be directed by the CPUC for commencement of such services by Energy Service Providers, and only after it has complied with all conditions to providing such services described in this Agreement and UDC's applicable tariffs.  Upon expiration or termination of this Agreement, the Parties shall continue to be bound by all applicable tariffs, all directives from the CPUC and all requirements of applicable law regarding and affecting electrical energy service to Customers in UDC's service territory, and shall cooperate with each other in order to complete all outstanding matters related to this Agreement in a timely and orderly manner.



Section 4: Events of Default



4.1	The following events shall constitute Events of Default by ESP under this Agreement:



	(a)	ESP's failure to pay the full amount of any UDC Charges by the applicable past due date as required under Rule ___, or to properly dispute such charges under the procedures set forth under such Rule;



	(b)	ESP's breach of any provisions related to Consolidated ESP Billing Services in UDC's applicable tariffs and failure to cure such breach within seven (7) calendar days of transmittal of written notice thereof by UDC; 



	(c)	ESP's failure to correct any noncompliance with Metering Standards pursuant to Section L of Rule [22/23];



	(d)	ESP's (i) intentional, willful or fraudulent reporting of false information required by this Agreement or UDC's applicable tariffs, or (ii) breach of any other provision of this Agreement and failure to cure such breach within thirty (30) calendar days of receiving written notice thereof from UDC;



	(e)	ESP's filing for bankruptcy, failing to have a bankruptcy proceeding filed against it dismissed within sixty (60) calendar days, admitting insolvency, making a general assignment for the benefit of creditors, or inability to pay debts as they mature, or having a trustee or receiver appointed over all or a substantial portion of its assets;



	(f)	ESP's unauthorized energy use (energy theft), or conspiring with or assisting others in any unauthorized use as described in UDC's applicable tariffs, including ESP's failure to submit schedules in good faith to a Scheduling Coordinator or the ISO for a Direct Access Customer, and



	(g)	ESP's failure to comply at any time with credit or deposit requirements for Energy Service Providers set forth in UDC's applicable tariffs no more than [15 calendar days] of receiving written notice from UDC of any additional or increased credit or deposit requirement.



4.2     Consequences of ESP Events of Default



	(a)	Upon any Event of Default by ESP under Sections 4.1(d), (e) or (f), UDC may, in addition to exercising any other remedies available under this Agreement or UDC's applicable tariffs, terminate this Agreement.



	(b)	Upon any Event of Default by ESP under Sections 4.1(a), (b) or (g), UDC may, in addition to exercising any other remedies available under this Agreement or UDC's applicable tariffs, deliver a separate bill for UDC Charges to all Direct Access Customers and notify Direct Access Customers that they may receive a separate bill for UDC Charges and ESP Charges.



	(c)	Upon any Event of Default by ESP under Sections 4.1(c) or (f), UDC may, in addition to exercising any other remedies available under this Agreement or UDC's applicable tariffs, provide Metering Services to all Direct Access Customers and notify Direct Access Customers that they may receive Metering Services from UDC.  The ESP shall be responsible for the costs of any changes to Metering Facilities required for UDC to provide such Metering Services.



Upon termination of Consolidated ESP Billing pursuant to an Event of Default under Section 4.2(b), the ESP shall not be permitted to provide Consolidated ESP Billing to Direct Access Customers until six (6) months after the ESP shall have cured such Event of Default (including payment of any late payment charges pursuant to UDC's applicable tariffs and resubmitting evidence of compliance with credit and deposit requirements for Energy Service Providers).  UDC may deliver a separate Bill for all UDC Charges which were not previously billed, including any Charges for periods prior to the Event of Default.  Upon termination of this Agreement, the ESP shall have no authority to engage in Direct Access transactions with Direct Access Customers, including Billing, Metering or Meter Reading Services.

 

4.3	Default by UDC



	Upon UDC's breach of any provision of this Agreement and failure to cure such breach within thirty (30) calendar days of receiving written notice thereof from the ESP, the ESP may exercise any remedies available under UDC's applicable tariffs.



4.4	Survival of Payment Obligations



	Upon termination of this Agreement, ESP shall remain liable for all amounts payable under this Agreement or UDC's applicable tariffs for UDC Charges payable by the ESP or services rendered by Edison prior to such termination, and shall continue to collect any UDC Charges previously billed to Direct Access Customers.  Upon termination of this Agreement, UDC shall remain liable for all amounts payable under this Agreement or UDC's applicable tariffs for ESP Charges billed by UDC prior to such termination, and shall continue to collect any ESP Charges previously billed to Direct Access Customers.



Section 5: Payment Terms



	The ESP agrees to pay the UDC for all services in accordance with CPUC tariffs in effect as of the date the good or service was provided.



Section 6: Limitation of Liability



	Each Party's liability for any loss, cost, claim, or injury, including reasonable attorney fees, relating to or arising out of any act or omission in its performance of obligations arising out of this Agreement or UDC's applicable tariffs, shall be limited to the amount of direct damage actually incurred.  In no event shall either Party be liable to the other Party or to any other third party for any indirect, reliance, multiple, incidental, special, consequential, or punitive damages, connected with or arising out of the Agreement or UDC's applicable tariffs, whether in contract, tort, or otherwise (including negligence, warranty, or strict liability) including lost profits and damages from loss of power resulting from power outages or other electric service interruptions or from a Party's performance or nonperformance of its obligations under this Agreement or UDC's applicable tariffs.



Section 7: Warranties



	UDC and its affiliates, successors and assigns make no WARRANTY OF ANY KIND, EITHER EXPRESSED OR IMPLIED, INCLUDING, BUT NOT LIMITED TO, THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR PURPOSE with respect to the activities it undertakes pursuant to this Agreement or UDC's applicable tariffs.



Section 8: Indemnification



8.1	Scope



	To the fullest extent permitted by law, and subject to the limitations set forth in Section 6 of this Agreement, each Party (the "Indemnifying Party") shall defend, indemnify and hold harmless the other Party and its current and future direct and indirect parent companies, affiliates, and their shareholders, officers, directors, employees, agents, servants, and assigns (collectively, the "Indemnified Party") from and against any and all claims and/or liability for losses, expenses, damage to property, injury to or death of any person, including, but not limited to, the Indemnified Party's and its affiliates' employees, subcontractors and subcontractors' employees, or any other liability incurred by the Indemnified Party or its affiliates, including expenses, legal or otherwise, which shall include reasonable attorneys' fees, caused wholly or in part by any negligent, grossly negligent or willful, act or omission of the Indemnifying Party, its officers, directors, employees, agents, servants, or assigns arising out of this Agreement, except to the extent caused by any negligent, grossly negligent or willful, act or omission of the Indemnified Party.



8.2	Procedures



	If any claim covered by Section 8.1 is brought against the Indemnified Party, then the Indemnifying Party shall be entitled to participate in, and unless in the opinion of counsel for the Indemnified Party a conflict of interest between the Parties may exist with respect to such claim, assume the defense of such claim, with counsel reasonably acceptable to the Indemnified Party.  If the Indemnifying Party does not assume the defense of the Indemnified Party, or if a conflict precludes the Indemnifying Party from assuming the defense, then the Indemnifying Party shall reimburse the Indemnified Party on a monthly basis for the Indemnified Party's defense through separate counsel of the Indemnified Party's choice.  Even if the Indemnifying Party assumes the defense of the Indemnified Party with acceptable counsel, the Indemnified Party, at its sole option, may participate in the defense, at its own expense, with counsel of its own choice without relieving the Indemnifying Party of any of its obligations hereunder.



8.3	No Limitations



	The Indemnifying Party's obligation to indemnify under this Section 8 shall survive termination of this Agreement, and shall not be limited in any way by any limitation on the amount or type of damages, compensation or benefits payable by or for the Indemnifying Party under any statutory scheme, including, without limitation, under any Worker's Compensation Acts, Disability Benefit Acts or other Employee Benefit Acts.



Section 9: Assignment and Subcontracting



9.1	Assignment



	Neither Party shall assign or otherwise dispose of this Agreement, its right, title or interest therein or any part thereof to any entity, without the prior written consent of the other Party, which shall not be unreasonably withheld.  No assignment of this Agreement shall relieve the assigning Party of any of its obligations under this Agreement until such obligations have been assumed by the assignee.  When duly assigned in accordance with the foregoing, this Agreement shall be binding upon and shall inure to the benefit of the assignee.  Any assignment in violation of this Section 9 shall be void.



9.2	Subcontracting



	Notwithstanding the provisions of this Section 9, either Party may delegate its duties under this Agreement to an agent or subcontractor, provided that the delegating Party shall remain fully responsible for performance of any delegated duties, shall serve as the point of contact between its delegatee and the other Party, and shall provide the other Party with thirty (30) calendar days' prior written notice of any such delegation, which notice shall include such information about the delegatee as the other Party shall reasonably require, and provided further that each Party may delegate its obligation to provide Metering or Meter Reading Services under this Agreement only to delegatees who have complied with all certification or registration requirements described in applicable law and UDC's applicable tariffs.



Section 10: Independent Contractors



	Each Party shall perform its obligations under this Agreement (including any obligations performed a Party's designees as permitted under Section 9) as an independent contractor.



Section 11: Entire Agreement



	This Agreement consists of, in its entirety: the ESP Service Agreement, Form _________; all ESP submitted Direct Access Service Requests (DASR), Form ___________, submitted in accordance with Rule [22/23]; UDC's EDI standards; and UDC's applicable tariffs, including Rule [22/23] and all other rules, rates, schedules and preliminary statements.  Any and all previous representations, either written or oral, are hereby annulled and superseded.  ESP recognizes that the commercial terms applicable to this Agreement may appear in any of the above-described parts of this Agreement.



Section 12: No Third Party Beneficiaries



	The provisions of this Agreement are for the benefit of the Parties and not for any other person.  However, should any third party institute proceedings, this Agreement shall not provide any such person with any remedy, claim, liability, reimbursement, cause of action  or other right in excess of those provided in this Agreement.  The ESP agrees that UDC will be a third-party beneficiary of each service contract between ESP and a Direct Access Customer.



Section 13: Nondisclosure



	Each Party (the "Receiving Party") shall not use for any purpose other than performing its obligations under this Agreement or divulge, disclose, produce, publish, or permit access to, without the prior written consent of the other Party (the "Disclosing Party"), any Confidential Information of the Disclosing Party.  Confidential Information includes, without limitation, all information or materials relating to the subject matter of this Agreement and that is marked proprietary or confidential with the appropriate owner name.  Information disclosed orally shall not be considered to be Confidential Information unless such information is reduced to writing by the Disclosing Party and a copy is delivered to the Receiving Party within five (5) calendar days after such oral disclosure.  Confidential information does not include (a) information known to the Receiving Party prior to obtaining the same from the Disclosing Party; (b) information in the public domain at the time of disclosure by the Disclosing Party; (c) information obtained by the Receiving Party from a third party who did not receive same, directly or indirectly, from the Disclosing Party; or (d) information independently developed by the Receiving Party.  The Receiving Party shall use the higher of the standard of care that the Receiving Party uses to preserve its own confidential information or a reasonable standard of care to prevent unauthorized use of disclosure of such Confidential Information.  The obligations set forth in this Section 13 shall survive termination of this Agreement.  Each Receiving Party shall, upon termination of this Agreement or at any time upon the request of the Disclosing Party, promptly return or destroy all Confidential Information of the Disclosing Party then in its possession.



�Section 14: Force Majeure



	Neither Party shall be considered in default under this Agreement or responsible in tort, strict liability, contract or other legal theory to the other Party for damages of any description for any interruption or failure of service or deficiency in the quality or quantity of service, or any other failure to perform (other than obligations to pay money) if such failure is caused by factors beyond the nonperforming Party's reasonable control, including without limitation, storm, flood, lightning, earthquake, fire, explosion, equipment failure, civil disturbance, labor dispute, act of God or the public enemy, action of a court or public authority, inability to obtain authorization or approval of a governmental authority, scheduled or unscheduled withdrawal of facilities from operation for maintenance or repair, or any other cause beyond the reasonable control of the nonperforming Party.  In the event of Force Majeure, as described herein, both Parties shall take all reasonable steps to comply with this Agreement and UDC's applicable tariffs despite occurrence of a Force Majeure event.



Section 15: Credit Provisions



15.1	Security for Obligations



	As security for the full payment and performance of its obligations hereunder, the ESP shall provide, concurrent with its execution of this Agreement, evidence of compliance with the credit and deposit requirements for Energy Service Providers set forth in UDC's applicable tariffs.



15.2	Further Assurances



	During the Term of this Agreement, UDC shall have the right to demand further assurances regarding the ESP's compliance with the credit and deposit requirements for Energy Service Providers set forth in UDC's applicable tariffs.  If ESP shall, at any time during the Term of this Agreement, fail to satisfy the credit and deposit requirements set forth in UDC's applicable tariffs, within [fifteen (15) calendar days] of UDC's demand therefor, UDC shall have the right to declare an Event of Default pursuant to Section 4.2.



Section 16: Audit and Recordkeeping



16.1 Audit



	The Parties acknowledge the right of any regulatory or governmental body, including the CPUC, the ISO and the PX, to audit either Party's compliance with this Agreement and with all legal regulatory requirements pertaining to Direct Access transactions.



�16.2 Recordkeeping



	The Parties agree to maintain proper business records relating to their obligations under this Agreement.  Such records shall, include, without limitation: Customer meter data used for billing and settlement purposes for the most recent twelve (12)  months of service for each Customer (such data must be retained for thirty-six (36) months if either Party no longer provides a Customer with electrical supply service); records of Scheduling Coordinator schedules and nominations; evidence of compliance with Section 366(d) and (e) of the California Public Utilities Code; copies of the agreements required under Section 2.1(a)(ii); and records to support compliance with Section 365(b)(2) of the California Public Utilities Code, if compliance is indicated on Attachment A.



Section 17: Remedies



	Except as otherwise provided in this Agreement, all rights of termination, cancellation or other remedies in this Agreement are cumulative.  Use of any remedy shall not preclude any other remedy in this Agreement.



Section 18: Enforceability



	Should any portion of this Agreement, its attachments or amendments, be judicially or by regulation declared invalid, unenforceable, or void, such decision shall not have the effect of invalidating or voiding the remainder of this Agreement, and the Parties hereto agree that the portion or portions of this Agreement so held to be invalid, unenforceable, or void shall be deemed to have been stricken and the remainder shall have the same force and effect as if said portions or portions had never been included herein.  However, should any Party determine, in good faith, that such unenforceability renders the remaining provisions of this Agreement economically unfeasible or disadvantageous, such Party may seek to have the Commission approve an amendment to this Agreement pursuant to Section 31.



Section 19: Headings



	Headings are provided herein for the convenience of the Parties and shall not be construed to explain or modify any part of this Agreement.



Section 20: Notices



	(a)	Except as otherwise provided in this Agreement, any notices under this Agreement shall be in writing and shall be sufficient if delivered by (i) hand, (ii) U.S. Mail, first class postage pre-paid, or (iii) facsimile, with confirmation of receipt to the Parties as follows:



�UDC:



	UDC Contact Name:	



	UDC Business Address:	



	City, State, Zip Code:	



	Fax#:					



ESP:



	ESP Contact Name:	



	ESP Business Address:	



	City, State, Zip Code:	



	Fax#:					



	(b)	Each Party shall be entitled to specify as its proper address any other address in the United States upon written notice to the other Party.



	(c)	Each Party shall designate on Attachment A the person(s) to be contacted with respect to specific operational matters relating to Direct Access service.  Each Party shall be entitled to specify any change to such person(s) upon written notice to the other Party.



Section 21: Time of Essence



	Time is expressly agreed to be of the essence of this Agreement and each, every and all of the terms, conditions and provisions herein.



Section 22: Compliance with Laws



	ESP hereby represents that it and its subcontractors are familiar with, and at all times during performance of the services covered by this Agreement shall comply with and observe, all applicable federal, state and local laws, ordinances, rules, regulations, executive orders, all applicable safety orders and all orders or decrees of administrative agencies, courts or other legally constituted authorities having jurisdiction or authority over ESP, UDC or the services.



�Section 23: Dispute Resolution



23.1	General



	The form of this Agreement has been filed with and approved by the CPUC as part of UDC's applicable tariffs.  Except as provided in Section 23.2, any dispute arising between the Parties relating to interpretation of the provisions of this Agreement, to the performance of the Parties' obligations hereunder (including the performance of Billing Services, Metering Services and Meter Reading Services by either Party or disputes related to payment of ESP Charges by UDC), shall be reduced to writing and referred to the Parties' representatives identified on Attachment A for resolution.  Pending resolution, the Parties shall proceed diligently with the performance of their respective obligations under this Agreement.  If the Parties fail to reach an agreement within a reasonable period of time, the matter shall, upon demand of either Party, be submitted to resolution before the CPUC in accordance with the CPUC's rules, regulations and procedures applicable to resolution of such disputes.  The Parties agree to be bound by the final resolution of the dispute by the CPUC.  Except as provided in Section 23.2 below, each Party expressly waives any right to file an action in any court relating to any dispute hereunder.



23.2	Exclusions



	Notwithstanding the provisions of Paragraph 23.1 above: (a) all disputes arising between the Parties relating to payment of UDC's fees under this Agreement or UDC Charges by the ESP shall be subject to the provisions of UDC's applicable tariffs governing disputes over customer bills; (b) all disputes between the Parties regarding Competition Transition Charges payable by Direct Access Customers shall be subject to the provisions of UDC's applicable tariffs; (c) UDC may pursue available remedies for unauthorized electrical use by the ESP in a court of competent jurisdiction; and (d) UDC may pursue available remedies under its applicable tariffs for the ESP's failure to correct any noncompliance with metering standards for any Metering Facilities for which the ESP provides Metering Services; [and (e) the Parties may by mutual agreement submit any dispute to binding arbitration.]



Section 24: Unauthorized Use of Energy (Energy Theft)



24.1	Procedures



	The ESP represents and warrants that for each of its Customers, and at all times during which it provides Direct Access services as an Energy Service Provider, the ESP shall completely, accurately, and in a timely manner account for each of its Customer's loads with a duly authorized Scheduling Coordinator.  Load data not accounted for in this manner may provide grounds for civil and criminal action and termination of this Agreement.  For verification purposes only, UDC shall have complete access to the identity of the Scheduling Coordinator and the load data provided to it by the ESP.



24.2	Remedies



	UDC shall notify ESP immediately and ESP shall notify UDC immediately of any suspected unauthorized energy use.  The Parties agree to preserve any evidence of unauthorized energy use.  Once unauthorized energy use is suspected, UDC, in its sole discretion, may take any or all of the actions permitted under UDC's applicable tariffs.



Section 25: Applicable Law and Regulation



	This Agreement shall be governed by, and construed in accordance with, the laws of the State of California, without regard to the principles of conflict of laws contained therein, and the orders, rules and regulations of the CPUC where applicable, and shall, except as otherwise provided herein or in UDC's applicable tariffs, be subject to the exclusive jurisdiction of the CPUC. 



Section 26: Venue and Jurisdiction



	Except for matters and disputes with respect to which the CPUC is the sole proper venue for dispute resolution pursuant to applicable law or this Agreement, the federal and state courts located in Los Angeles County, California shall constitute the sole proper venue for resolution of any matter or dispute hereunder, and the Parties submit to the exclusive jurisdiction of such courts with respect to such matters and disputes.



Section 27: Not a Joint Venture



	Unless specifically stated in this Agreement to be otherwise, the duties, obligations, and liabilities of the Parties are intended to be several and not joint or collective.  Nothing contained in this Agreement shall ever be construed to create an association, trust, partnership or joint venture or to impose a trust or partnership duty, obligation, or liability on or with regard to either Party.  Each Party shall be liable individually and severally for its own obligations under this Agreement.



Section 28: Conflicts Between this Agreement and a Tariff



	Should a conflict exist or develop between the provisions of this Agreement and UDC's applicable tariffs as approved by the CPUC, the provisions of UDC's applicable tariffs shall prevail.



�Section 29: Attorneys Fees



	UDC on the one hand and the ESP on the other hand shall each be responsible for and pay their own attorney's fees and other costs associated with this Agreement, except as provided in the event of indemnification of one Party by the other Party pursuant to Section 8.  If a dispute exists hereunder, the prevailing Party, as determined by the CPUC or a court of law, shall be entitled to reasonable attorney's fees and costs.



Section 30: Interpretation



	Unless otherwise stated in this Agreement: (a) any reference in this Agreement to a section, subsection, attachment or similar term refers to the provisions of this Agreement; (b) a reference to a section includes that section and all its subsections; and (c) the words "include," "includes," and "including" when used in this Agreement shall be deemed in each case to be followed by the words "without limitation."  The ESP agrees that the normal rule of construction to the effect that any ambiguities are to be resolved against the drafting Party shall not be employed in the interpretation of this Agreement.



Section 31: Amendments or Modifications



31.1	General



	Except as provided in Section 31.2, no amendment or modification shall be made to this Agreement, in whole or in part, except by an instrument in writing executed by authorized representatives of the Parties, and no amendment or modification shall be made by course of performance, course of dealing or usage of trade.



31.2	CPUC Modifications



  	This Agreement may be subject to such changes or modifications as the CPUC may from time to time direct or necessitate in the exercise of its jurisdiction, and the Parties shall amend the Agreement to conform to changes directed or necessitated by the CPUC.  UDC retains the right to unilaterally file with the CPUC, pursuant to the CPUC's rules and regulations, an application for a change in UDC's rates, charges, classification, service or rules, or any agreement relating thereto.

�31.3	Waivers



	None of the provisions of this Agreement shall be considered waived by either Party unless such waiver is given in writing by or on behalf of the Party against whom such waiver is claimed.  The failure of either Party to insist in any one or more instances upon strict performance of any of the provisions of this Agreement or to take advantage of any of its rights hereunder shall not be construed as a waiver of any such provisions or the relinquishment of any such rights for the future, but the same shall continue and remain in full force and effect.  Waiver by either Party of any default by the other Party shall not be deemed a waiver of any other default.



Section 32: Billing and Payment



	In accordance with UDC's applicable tariffs, UDC will bill the ESP for services rendered under this Agreement.  Such charges will be due and payable on presentation, and shall be considered past due fifteen (15) days after such date.  Any fees not received by the UDC by the applicable past due date, shall be subject to a late payment charge pursuant to the terms of UDC's applicable tariffs.  In the event of a billing dispute, the bill must be paid in full by the ESP pending resolution of the dispute.  Such payment shall not be deemed a waiver of an ESP's right to a refund.



For Edison only, all bills to the ESP shall be sent to:



	Mailing Address Name 	



	Mailing Address Street 	



	City, State, & Zip Code 	



For PG&E, all bills to the ESP shall be sent electronically pursuant to PG&E's applicable tariffs.



Section 33: Insurance



During the Term of this Agreement, the ESP shall maintain insurance (which may include self-insurance) at its own expense of a type and in an amount required by UDC.  Such insurance may be provided under one or more blanket policies of insurance maintained by the ESP or its affiliates.  UDC and its officers, agents and employees shall be named as additional insureds on all liability insurance policies.  All insurance shall be primary with respect to any insurance maintained by UDC and shall not require contributions from UDC's insurance.  In the case of workers' compensation, the ESP's insurance carrier shall be required to waive all rights of subrogation against UDC and its officers, agents and employees.  No such insurance shall be canceled, or materially reduced in coverage or limits, or non-renewed, except after thirty (30) calendar days written notice to UDC.  Certificate of insurance evidencing coverage shall be submitted to and approved by UDC and filed yearly from the Effective Date of this Agreement.



Section 34: Taxes



34.1	Billing and Correction



	A Party performing Billing Services (the "Billing Party") will not calculate, assess or apply any Taxes on the other Party's (the "Nonbilling Party") Charges.  The Nonbilling Party will be responsible for including Taxes in Nonbilling Party Charges submitted to the Billing Party.  For purposes of this Agreement, "Taxes" shall mean a federal, state, and local sales, use, excise, gross receipts, and other taxes and tax-like charges imposed on or with respect to services billed by the Billing Party, including, without limitation, utility user taxes, franchise fees and tax surcharges.  "Taxes" do not include income taxes imposed on UDC with respect to the fees UDC charges ESP for any services under this Agreement, or gross receipt taxes that are imposed directly on a Party without a means of recourse from the end user.



34.2	 General



	The indemnities provided for in this section are payable without regard to which Party is obligated to collect and remit Taxes or to file the Tax returns and shall be the sole indemnification provided by either Party with respect to the Tax matters covered in this Section.  Neither the indemnification provisions nor the claim limitation provisions contained elsewhere in the Agreement shall apply to the Tax matters covered in this Section.



34.3	Indemnity by Nonbilling Party



	The Nonbilling Party agrees to indemnify, defend, and hold harmless the Billing Party from and against any and all liabilities or losses resulting from any Tax, interest, penalty, addition to Tax, Tax surcharge, or other charge or expense (including attorneys' fees and other reasonable expenses incurred in defending claims or actions for such charges) incurred by the Billing Party as a result of the delay or failure of the Nonbilling Party, for any reason, to pay any Tax or file any Tax return or other Tax information as required by applicable law or this Agreement, or any related audit or investigation by any taxing authority.



34.4	Reimbursement of Billing Party



	Should any authority determine that any Taxes (including interest, penalties, additions to Taxes and Tax surcharges) that have not been paid by the Nonbilling Party are payable by the Billing Party to such authority as a result of the Billing Party's performance of any obligation under the Agreement, the Billing Party shall so advise the Nonbilling Party.  The Nonbilling Party shall be liable for all such Taxes, interest, penalties, additions to Taxes and Tax surcharges.  The Nonbilling Party shall, at its option and expense (including reimbursement or payment of any such assessment prior to final resolution of the issue), have the right to seek a ruling as to the applicability of an such Tax or to protest any assessment and participate in any legal challenge to such assessment, but shall be liable for all Taxes, interest penalties, additions to Taxes, and Tax surcharges ultimately determined to be due.  The Billing Party shall, when requested by the Nonbilling Party and at the Nonbilling Party's expense, cooperate or participate with the Nonbilling Party in any such proceeding, protest, or legal challenge, provided that the Billing Party may decline to participate if the Billing Party determines, in its sole discretion, that such participation would be without merit or may result in contempt proceedings against the Billing Party.



Section 35: Billing Option(s) Offered to End-Use Customers by ESP



	Check which billing option(s) (as described in UDC's applicable tariffs) ESP intends to provide its Customers under this Agreement.



___	Consolidated Billing by UDC.



		For PG&E - If ESP is providing this billing option, the provisions of Section D.6.E of Rule 23 will apply.



		For Edison - If ESP is providing this billing option, indicate the primary method for notifying UDC of ESP Charges (check one):



		___  EDI



		___  Other electronic exchange



___	Consolidated Billing by the ESP.  If ESP is providing this billing option, ESP must submit a credit application on the form supplied by UDC.  



		For PG&E - If ESP is providing this billing option, the provisions of Section D.6.E of Rule 23 will apply.



		For Edison - If ESP is providing this billing option, indicate the primary method for notifying ESP of UDC Charges (check one):



		___  Paper



		___  Diskette



		___  EDI



		___  Other electronic exchange



___	Separate UDC and ESP Bills. 



ESP may change these elections from time to time in compliance with UDC's applicable tariffs upon prior written notice to UDC.  The DASR for each Direct Access Customer will specify which billing option will apply to that Customer.  If ESP specifies in any DASR any billing option that has not been checked above, the DASR will be rejected.



Section 36: Meter Option(s) Offered to End-Use Customers by ESP



	Please indicate which meter options (as described in UDC's applicable tariffs) the ESP will offer for some or all Customers served under this Agreement:



___	ESP will provide Hourly Meters.



___	ESP will offer Hourly Meter Installation Services. 



___	ESP will offer Hourly Meter Reading Services.



ESP may change these elections from time to time in compliance with UDC's applicable tariffs upon prior written notice to UDC.  The DASR for each Direct Access Customer will specify which metering option will apply to that Customer.  If ESP specifies in any DASR any metering option that has not been checked above, the DASR will be rejected.



The Parties have executed this Agreement on the dates indicated below.



�PRIVATE ��	On Behalf of the ESP��	On Behalf of UDC��	�	Signatures�	��	�Printed Names�	��	�Titles�	��	�Dates�	���	Attachment A





A.	Definitions:



	Billing Services - The consolidated billing services described in UDC's applicable tariffs provided by UDC and/or ESP.



	Consolidated ESP Bill - The consolidated bill prepared and presented by ESP to an End-Use Customer which includes the Customer's ESP Charges and UDC Charges.



	Consolidated UDC Bill - The consolidated bill prepared and presented by UDC to an End-Use Customer which includes the Customer's ESP Charges and UDC Charges.



	Direct Access Customers - An End-Use Customer located within UDC's service territory who purchases electrical energy services through the ESP.



	ESP Charges - A Direct Access Customer's charges for electrical energy services provided by the ESP.



	Metering Services - The meter installation, maintenance and related services described in UDC's applicable tariffs provided by UDC and/or ESP.



	Meter Reading Services - The meter reading and related services described in UDC's applicable tariffs provided by UDC and/or ESP.



	UDC Charges - A Direct Access Customer's charges (a) for services provided by UDC, or (b) which are energy-related and which are approved by the CPUC or the Federal Energy Regulatory Commission (including and Competition Transition Charges or Fixed Transition Amount Charges owing to UDC or its affiliates, as those terms are defined under the California Public Utilities Code).



B.	Delinquent UDC Charges (Section 2.3) (check one):  ESP ___ will ___ will not be liable for all [balances/past due balances] for UDC Charges for all Direct Access Customers who desire to receive Consolidated ESP Billing.



C.	Renewable Resource Provider Certification (Section 2.4) (check one):  As of the Effective Date, ESP ___is ___ is not a certified renewable resources provider.

�D.	Parties Representatives (Section 23):





	UDC Representative:





	ESP Representative:



E.	Contact Persons (Section 31(c)):





	1.	Billing Services



		UDC Contact:



		ESP Contact:



	2.	Metering and Meter Reading Services



		UDC Contact:



		ESP Contact:



		



� Details of the elements required will be decided as part of the RSIF workshop.  For proposal, see Appendix C - Transaction Formats of the "UDC-ESP Communications: Supplement to the July 25, 1997 Workshop Report on Retail Settlement and Information Flows,” filed on Monday, August 18, 1997]
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