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AGREEMENT



	This Agreement is between Pacific Gas and Electric Company (“PG&E” or “UDC”), a California corporation and ________________________, “energy service provider,” or “ESP,” a ____________(corporation, partnership, other)  PG&E and ESP are also referred to in this Agreement individually as “Party” and jointly as “the Parties.”

recitals



A.  PG&E is a public utility company under California law engaged in, among other things, the delivery of Electric Supply, Distribution, and related services to Customers in its service territory.

B.  ESP is an entity engaged in or potentially engaged in the business of providing Direct Access (DA) and related metering and billing services to PG&E’s Customers in PG&E’s service territory.

C.  The Parties desire to set forth the terms under which ESP will offer DA and related metering and billing services to Customers in PG&E’s service territory, including their respective responsibilities for Customer inquiries regarding their respective services and charges, and the mechanisms and procedures for exchanging data and information in connection with such services and charges.

definitions



All defined terms are identified in this Agreement by capitalization of the first letters.  All defined terms are contained in PG&E’s Electric Rule 1 unless defined otherwise herein.

 Electric Supply Service



See Electric Rule 1.

 Distribution Service



 See Electric Rule 1.

�Direct Access or DA



 See Electric Rule 1.

Distribution System



See Electric Rule 1.

Full Service Customer 



 See Electric Rule 1.

DA Customer



Any PG&E Customer Account for whom ESP is providing energy supply services.

  Account 



See Electric Rule 1.

Operating Convenience



See Electric Rule 1.

Load Profile



 See Electric Rule 1.

Metering Equipment or Meter



 See Electric Rule 1.

DA Meter



A Meter meeting the CPUC’s requirements to support DA Service to a DA Customer not eligible for a Load Profile.

Full Service Meter



 A Meter meeting PG&E’s requirements to provide Full Service to a Customer.



Billing Cycle



See Electric Rule 1.

Service Change Date



The effective date for commencement of DA  Electric Supply Service, or return to PG&E Full Service, or the effective date for changes in any material aspects of DA Service (e.g. change in metering of billing options) to a particular DA Customer as specified  in Section 9 of this Agreement.

ESP



The ESP executing this Agreement.  Other ESPs will be distinguished in this Agreement when appropriate.  When used in this document ESP shall also include any and all agents or contractors employed or utilized by ESP in performance of its obligations under this Agreement.

DASR



The Direct Access Service Request defined in Section 9 of this Agreement.



Fixed Transition Amount (FTA) Charge 



See Electric Rule 1.

CPUC or Commission



The California Public Utilities Commission or its successor.

FERC



The Federal Energy Regulatory Commission or its successor.

ISO



The Independent System Operator as established by State law and by Federal regulation.  See Electric Rule 1 for more complete definition.

�  PX



The Power Exchange as established by state law and Federal regulation. See Electric Rule 1 for more complete definition.

CTC



Generation transition costs as defined in PU Code Section 840 and by the CPUC.  In this Agreement, the term CTC shall include all non-bypassable charges as determined by the Commission.

Scheduling Coordinator



Scheduling coordinator meeting requirements as set forth by the CPUC, the ISO, the FERC and appropriate tariffs

Mandated Notices



Mandated Notices include notices required to be sent to all PG&E Customers by law and include, but are not limited to, notices of the type, and with the frequency, that PG&E has used, and continues to use, to discharge legal obligations, such as quarterly Proposition 65 notices, quarterly notices of rate options applicable to each Customer class, notices of rate applications, and notices of public assistance and low income programs.

Customer



Either a DA Customer or a Full Service Customer.  See Electric Rule 1.

  PU Code



California Public Utilities Code.

purpose, modification and interpretation

Purpose and modification



This Agreement is required by and its form has been approved by the CPUC.   This Agreement shall at all times be subject to such changes and modifications by the CPUC as the Commission may, from time-to-time, direct in the exercise of its jurisdiction.  The Parties shall amend the Agreement in good faith to conform to changes directed by or necessitated by the CPUC’s changing regulations.  However, no amendment or modification to this Agreement shall be valid or enforceable unless in writing and signed by both Parties.  The Parties also acknowledge that this Agreement is subject at all times to the requirements of PG&E’s tariffs, and to the regulatory requirements of the CPUC, the ISO, and the PX.



Interpretation



Since this Agreement is a regulatory contract, the Parties agree that in any dispute arising under its terms and provisions, it will be interpreted not with reference to the intent of the Parties or the Party who drafted the Agreement, but with reference to the policies and goals of the regulations and laws which necessitated it.  In cases of conflict between PG&E’s tariffs and this Agreement, PG&E’s tariffs shall control.

warranties

General Warranty



ESP warrants and represents that at all times during the term of this Agreement, ESP shall comply with all applicable federal, state, and local laws, rules and regulations, including but not limited to the requirements of the PU Code, the decisions of the CPUC and the FERC, and all applicable consumer protection laws.

Warranty of registration with CPUC



ESP warrants that at all times during the term of this Agreement it will meet the registration requirements of PU Code Section 394 and CPUC Decision 97-05-040.   

Warranty of renewable supplier status



ESP warrants that if it or its DA Customer claim the DA eligibility status provided for in PU Code section 365(b)(2), ESP will meet all the requirements of that code section.  

�Warranty of submission to the ISO or to a Scheduling Coordinator of good faith load schedules and forecasts for all ESP’s Customers



ESP warrants that at all times when it is responsible under the terms of this Agreement for providing Energy Supply Service to DA Customers, it will submit load forecasts and schedules for each such Customer in good faith, based on best available knowledge and information, pursuant to the ISO’s requirements, to the ISO or to a Scheduling Coordinator or Scheduling Coordinators approved by the ISO.

Warranty of receipt of written Customer agreement to pay CTC



ESP shall not provide DA Service to any DA Customer unless either a written agreement to pay CTC has been procured pursuant to 4.5.1 or PG&E has approved any claimed exemption to pay CTC pursuant to Section 4.5.2.

  Obtaining and retaining agreement



ESP warrants that prior to submission of a DASR for any DA Customer (including for a DA Customer currently taking service from another ESP) ESP will obtain a written “CTC agreement” from the DA Customer in the form attached to this Agreement (Appendix A) and agrees to retain such CTC agreement in its records for inspection by PG&E upon demand.

ESP shall ensure that the CTC agreement is executed by a duly authorized representative of the DA Customer.

  Exemptions from CTC payment



If a DA Customer proposed to be served by ESP claims an exemption from the requirement to pay CTC, ESP shall notify PG&E.

Any dispute over claimed CTC exemption shall be resolved by the CPUC.  ESP agrees that it will cooperate and participate in any proceeding before the CPUC to resolve a dispute over CTC exemption and agrees to be bound by the final non-appealable decision of the CPUC.

PG&E shall allow ESP to provide energy supply service to a DA Customer claiming a CTC exemption pending CPUC resolution of any dispute regarding the exemption, provided the Customer agrees in writing and in a form satisfactory to PG&E in its sole discretion to pay all CTC charges, subject to refund, until the dispute is resolved.

Warranty of compliance with Independent Verification Agent requirements (PU Code sections 366(d) and (e))



Both ESP and PG&E warrant that they will comply with the independent verification requirements of PU Code Sections 366(d) and (e).

Warranty of compliance with consumer disclosure requirements (PU Code section 394(b))



ESP warrants that it will comply with the consumer disclosure provisions of PU Code section 394(b).

Warranty of compliance with PU Code Section 395 (DA Customer right to rescind contract for DA electric  supply)



ESP warrants that it will comply with the requirements of PU Code section 395.

distribution services



At all times during the term of this Agreement, PG&E will be responsible for providing all Distribution Services for ESP’s DA Customers pursuant to its CPUC-approved tariffs.

electric  supply services

Aggregation of supply



ESP may aggregate two or more DA Customers for purposes of procuring Electric Supply Services.

All requirements for PG&E rate schedule eligibility, metering, billing, and Distribution Services set forth herein apply to each individual Customer Account, not to ESP’s aggregated DA Customer load.

�ESP obligation to procure and to pay all costs of Electric Supply Services for its DA Customers



Starting on the Service Change Date, PG&E will have no obligation to provide Electric Supply Service to that DA Customer except upon return to PG&E Full Service in accordance with the terms of this Agreement.

PG&E has no obligation to pay for any costs connected with providing Electric Supply Service to any DA Customer, including, but not limited to energy costs, imbalance charges levied by the ISO or Scheduling Coordinators, ancillary services, congestion management, unaccounted for energy charges allocated to ESP and ESP’s DA Customers by the ISO or the ESP’s Scheduling Coordinators, and any and all ISO and PX administrative charges.

Unauthorized usage of energy



ESP and PG&E will each take reasonable steps to detect unauthorized usage of electric energy by DA Customers as defined in PG&E’s electric Rule 23.

In accordance with Rule 23, PG&E and ESP agree to preserve any evidence of unauthorized use of energy detected by either Party and notify the other Party immediately of such usage when detected.

Once evidence of unauthorized use is detected the procedures and requirements of Rule 23 shall be followed.

PG&E retains the sole right to enforce termination of service for unauthorized use of energy pursuant to its Rules. 

If ESP is found to be responsible for unauthorized energy use, PG&E shall terminate this Agreement.

metering services

Metering services which may be offered to DA Customers



In accordance with CPUC decision 97-05-039, beginning on January 1, 1998, three metering services may be offered by ESP to each of its DA Customers with a maximum demand greater than 20 kW as determined by the CPUC and not eligible for a Load Profile.



Beginning on January 1, 1999, or some other date as determined by the CPUC, these services may be provided by ESP to each of its DA Customers, as determined by the CPUC.  ESP may offer all, some or none of these three metering services to the DA Customers it serves.  



DA Meter Installation.  DA Meter installation consists of DA Meter procurement, installation, initial testing and calibration, maintenance, and replacement.  Services provided under this option must conform to all applicable CPUC and other standards.



DA Meter Ownership.  DA Meter ownership consists of having title to the DA meter for a particular DA Account.    



DA Meter Reading.  DA Meter reading consisting of:  reading of the raw data from the DA Meters; validation of the data; editing and estimating of the data to “settlement quality” form; placing “settlement quality” data on an approved server accessible to ESP and PG&E to allow proper billing and settlement; and usage adjustment if necessary.  DA Meter reading must be performed pursuant to CPUC approved standards, and ISO requirements.



If ESP does not elect to provide metering services, PG&E may provide those services at tariffed rates, as an accommodation to the DA customer and the ESP, at PG&E’s Operating Convenience.  No Customer shall perform Meter reading services for its own, or any affiliated entity’s, consumption of DA Electric Supply Service.

General requirements for provision of metering services



A DASR will not be placed in the processing queue until PG&E has verified to its satisfaction that the DA Customer has the metering capability, including telemetry, tested and calibrated if needed, required for DA Service.

Regardless of who owns the Meter or who is providing other metering services, PG&E retains the sole right to disconnect a DA Customer, and retains the right to access, inspect test or read any DA Customer’s  Meter prior to the Service Change Date or at any time.



 Installation



ESP shall notify PG&E in writing or electronically prior to installation of any Metering Equipment for a Customer.

No Meter installation or maintenance may be provided or commenced by ESP for any Customer unless ESP has submitted a DASR for that Customer and PG&E has approved commencement of Meter installation by ESP.

Meter reading



No Meter reading services for any DA Customer may be provided by ESP prior to the Service Change Date. 

No Meter reading service may be provided by ESP until ESP or its agent has demonstrated to PG&E its ability to retrieve, format, and transmit data to an approved server according to CPUC-approved standards and PG&E’s satisfaction.

The ESP must keep PG&E notified at all times of the identity of the ESP’s agent, if any, conducting Meter reading.

Need for DA Meter



A DA Customer that does not qualify for a Load Profile will require a DA Meter to participate in DA Service.

Disputes over the need for DA metering for any particular Customer shall be resolved by the procedures in Appendix E.

ESP election to provide metering services to DA Customers

  Initial election



For each of the ESP’s proposed DA Customers switching from Full Service to DA Service, the DASR submitted pursuant to Section 9 of this Agreement will specify the metering services to be provided for that Customer.

Once the DASR is approved and a Service Change Date is assigned, ESP will be obligated to provide those services for that DA Customer pursuant to this Agreement until relieved of that obligation under the terms of this Agreement.

  Subsequent changes in metering service options



ESP may change the metering services it provides to its DA Customers.

Before such a change is permitted the ESP must submit a revised DASR pursuant to Section 9 of this Agreement for each DA Customer for whom it seeks a change in service election.

Once the revised DASR is approved, the change in services will occur on the Service Change Date .  ESP shall keep providing its agreed-on metering services until the Service Change Date.

If ESP submits a DASR to cease providing one or more metering functions for any DA Customer, PG&E may provide those services at tariffed rates, as an accommodation to the DA customer and the ESP, at PG&E’s Operating Convenience.  

PG&E will charge a CPUC-approved fee for revised DASRs which change the ESPs metering service elections.

DA Meter Installation



PG&E will procure, install, maintain and test all metering equipment for Full Service Customers.

All metering equipment procured by the ESP or PG&E on behalf of a DA Customer, or procured by a customer, must conform to CPUC-approved meter standards.

All metering installation, calibration, testing, and maintenance must meet CPUC-approved standards.

Disputes over ESP or PG&E Meter installation will be resolved by the procedures set forth in Appendix E.

The Party providing Meter installation services shall be responsible for the routine maintenance of the Meter, including but not limited to, Meter testing, current transformer and potential transformer testing and record keeping to assure safe and proper operation of the Meter in accordance with CPUC and other applicable standards.

PG&E installation



If PG&E installs a DA Meter at ESP’s request, ESP will be required to pay a Meter installation service charge which can include the cost for the Meter upgrade.  An additional charge will apply for removal of the existing Meter.  These charges are set forth in PG&E’s rate schedules and must be paid in full by the ESP or Customer prior to any work being rendered by PG&E.

ESP installation



When a Meter is installed for a DA Customer by its ESP, the ESP will provide PG&E, within two (2) working days of the Meter installation, the results of the initial Meter test, the stop-read for the Meter that was removed (if applicable), the start-read for the replacement Meter, the voltage, data collection capabilities, data acquisition methods, Meter constants and other pertinent information about the replacement Meter that are necessary for identification and/or billing purposes. 

The Customer or its ESP may elect to have PG&E remove the existing PG&E Meter at the Customer’s premises.  The coordination of the Meter removal by PG&E and the installation of the new Meter replacement is the responsibility of ESP.  A service charge as set forth in PG&E’s rate schedules for the removal of a PG&E Meter must be paid in full to PG&E prior to any work being performed.

If ESP removes a PG&E Meter, ESP shall return the PG&E Meter within five (5) working days to a location approved in advance by PG&E.  The PG&E Meter shall be properly identified and returned to PG&E in the same condition that the Meter was in prior to the Meter being removed from service.

Communication facilities associated with transferring metering data should be coordinated by the DA Customer’s ESP with PG&E.  If PG&E is providing the Meter reading service for the ESP, the Customer’s Metering equipment must be capable of correctly interfacing with PG&E’s electronic data transfer system before the Customer will be placed on DA Service.

PG&E shall inspect any work on Meter facilities which require the de-energization of a Customer’s service. PG&E retains the right to inspect third party Meter installations prior to the Customer receiving DA Service, even if they do not need to be de-energized for such installation.

PG&E must approve the satisfactory operation of all ESP-installed metering equipment and data communication systems, as they interface with PG&E’s system.

If ESP performs meter installation, ESP shall provide PG&E with PG&E-specified meter information and shall keep that information current.

PG&E shall have no liability for any damage or injury caused by ESP-installed metering equipment.



Ownership of DA Meter



Only the Customer, ESP, or PG&E may own the DA Meter for any given Customer Account.

If ESP owns the Meter of a DA Customer and the DA Customer returns to PG&E Full Service, PG&E may agree to purchase the Meter pursuant to its rate schedules, if the Meter is acceptable to PG&E.  If the Meter is not acceptable to PG&E, or does not meet CPUC approved standards, PG&E will remove the Meter and install a Full Service Meter at the Customer’s expense.

At its option, PG&E may sell the existing Meter at a Customer’s premises to the DA Customer or to the ESP subject to regulatory approval.

Meter reading



PG&E will read all Meters for all Full Service Customers (including Meters installed and owned by ESP or Customer prior to the Service Change Date) and for all Customers taking DA Service under a Load Profile.

If PG&E does not have means, i.e., software, protocol, etc., to read a non-PG&E owned DA Meter, ESP shall provide PG&E such means free of charge.  If these tools or other tools are available for public purchase, PG&E may purchase them at PG&E 's option.

Meter data for DA Customers shall be read, validated, edited, and transferred pursuant to CPUC-approved standards.

PG&E and ESP shall provide reasonable and timely access to Meter data to the ISO, Scheduling Coordinators (or their designated agents), and each other as required to allow the proper performance of billing, settlement, scheduling, forecasting and other functions.

The Party providing Meter reading services is required to keep the most recent 12 months of Customer consumption data for each DA Customer.  Such data must be retained for a period of 36 months.  Such data must be released on request to any ESP, or to PG&E, if authorized by the Customer.  

Meter error



Meter error (does not register, slow or fast recording) is defined in PG&E’s Electric Rules 17.1 and 23.

The Parties shall each take reasonable measures to detect meter error.

Pursuant to their normal business practices, and regardless of Meter ownership, ESP and PG&E will notify each other as soon as they become aware of any meter error for a DA Customer or that a Meter is not operating in accordance with applicable standards.

ESP and PG&E shall each notify the other Party of any changes in metering deemed necessary as a result of meter error.  If either Party determines that replacement of the Meter is required, PG&E will install a temporary Meter pursuant to its electric rules and provide all metering services until a new DASR has been submitted and approved.

Bill adjustments for meter error will be performed pursuant to Section 8 of this Agreement.

 Meter data access



Regardless of whether ESP or PG&E perform Meter reading services both PG&E and ESP shall have access to the server containing the data including at minimum the following data:



Customer identification number;

Customer location;

Starting and ending read, date and time if available;

Usage data (e.g. kWh, kW, interval  use, kVArh if measured);

Estimated usage and adjustment flag or adjustment code;

Meter identification number;

Load point;

ESP identification number;

Identity of metering agent, if any, employed by ESP or PG&E;

Load Profile ID (if applicable).

�Metering service upon change to another ESP or return to Full Service

  DA Customer selects another ESP



No DA Customer may be switched to another ESP unless PG&E has approved a DASR submitted for that Customer by the new ESP in accordance with Section 9 of this Agreement.  All new metering service arrangements must be confirmed by PG&E before the DASR will be approved.  ESP agrees to perform all previously agreed-on  metering services until the Service Change Date to the new ESP.

If a Customer returns to Full Service, PG&E will perform metering services pursuant to Section G of Rule 23.

Metering services if ESP installs a DA Meter but does not provide Electric Supply Service to Customer



If an ESP performs DA Meter installation for a Full Service Customer or another DA Customer in preparation for assuming Electric Supply responsibility for that Customer as a DA Customer, but subsequently fails to have the DASR approved, or, if the DASR is approved but the ESP fails for any reason to provide Electric Supply Service to that DA Customer, PG&E may purchase any installed metering equipment for at PG&E’s avoided cost of installing a Full Service Meter as provided in PG&E’s rate schedules.  If the installed Meter does not meet PG&E’s standards, PG&E will remove the Meter and install a Full Service Meter at ESP’s expense.



PG&E fees for metering services



PG&E will charge the ESP for any metering services it performs for DA Customers in accordance with CPUC-approved tariffs.  All charges for metering services owed PG&E by ESP or the ESP’s DA Customer must be paid in full before the DASR will be approved.

ESP costs of providing metering services



PG&E has no obligation for costs incurred by ESP in connection with providing metering services.

For any metering services being provided by the DA Customer’s ESP, PG&E will give the DA Customer any then-current CPUC-approved credit.

billing services

Billing options for DA Service



In accordance with CPUC Decision 97-05-039, ESP may select one of three billing options for each DA Customer served by ESP:

(1) PG&E consolidated billing (Section 8.4 below); (2) ESP consolidated billing (Section 8.5 below); or (3) separate billing by both the PG&E and the ESP (Section 8.6 below).

General requirements for provision of billing services



ESP shall not unilaterally provide billing services to any DA Customer prior to the Service Change Date.

All consolidated billing information transfers shall be performed electronically.

If the ESP reads the Meter, it must ensure that the Meter is read in accordance with the Meter read schedule provided by PG&E and in accordance with PG&E’s electric Rule 9.

Neither Party will be liable to other for any damages caused to each other or to any other entity resulting from failure of either Party to provide Meter data in a timely fashion.

PG&E shall not disconnect any Customer at the request of the ESP under any billing option.  Disconnection will only occur pursuant to PG&E’s electric rules.

Under no circumstances shall ESP physically disconnect service to any DA Customer.

PG&E has no obligation to notify ESP in advance of disconnecting any DA Customer.  PG&E  shall not be liable to ESP for any damages caused to ESP or DA Customer by such disconnection.  ESP is responsible for ensuring appropriate communication with its DA Customer regarding disconnection.

Partial payment on a PG&E separate bill under the separate billing option, or on a PG&E consolidated bill under the PG&E consolidated billing option, shall be treated pursuant to Section E of Rule 23. 

ESP selection of billing service options for DA Customer



At time the DASR is submitted, ESP must specify which billing option it wishes for its DA Customer.

Commencing on the Service Change Date for each Customer Account, PG&E and ESP are obligated to perform any requirements under the selected billing option pursuant to this Agreement until relieved of that obligation by the terms of this Agreement.

The selection may be changed no more frequently than once per billing cycle.  Changes will be made pursuant to the DASR process detailed in section 9 of this Agreement. 

If the ESP employs a billing agent, ESP may change the billing agent no more than once per billing cycle and must submit a DASR for each such change.

PG&E will charge a CPUC-approved DASR fee for each DASR submitted to affect a change in ESP’s billing option.

PG&E consolidated billing

  Prerequisites



ESP agrees to sell its Accounts receivable for DA Services to PG&E upon the terms and conditions set forth in Appendix B.  

  Rate options for ESP



If ESP selects PG&E consolidated billing, it shall select for each Customer Account one of four rate options for its services:

a non-volumetric fixed price (lump sum)

a 1-tier price per kWh

a 2-tier price per kWh

a time-of-use rate option (charges for time of use periods specified in PG&E’s applicable TOU schedule for the DA Customer)

 

  Bill calculation



PG&E will calculate the ESP’s charges under this billing option using the ESP’s rate schedules and the same Meter data used to calculate PG&E’s charges.  

Each submission of rate schedules by ESP should clearly identify which DA Customer Accounts those schedules will apply to.   ESP shall pay the charges set forth in PG&E’s electric rate schedules for each change of rate schedules by the ESP.

The ESP's rate schedules and prices must be submitted to PG&E at least 5 business days prior to the effective day of the rate.

The number of different rate schedules that can be accommodated by PG&E’s systems for all ESPs using this billing option may be limited.  PG&E reserves the right to notify ESP of a maximum number of rate schedules ESP can have on file with PG&E at anytime.

The ESP may update its rate schedules no more than once per Billing Cycle subject to the lead time described above.

Only authorized personnel will have access to the ESP’s rate schedules.

PG&E assumes responsibility for the accuracy of the calculation of ESP’s charges but does not assume responsibility for any information supplied by ESP or for the accuracy of Meter data if provided by ESP.

PG&E will calculate utility user tax charges for both the PG&E and ESP portion of the bill.

If billing quality Meter data is not received by PG&E from ESP in a timely fashion , PG&E may (1) send out an estimated bill for its services and the ESP’s services in accordance with Rule 9 or (2) hold its bill.

  Payment and collections



PG&E will pay the ESP all undisputed amounts for ESP’s services consistent with the terms of PG&E’s purchase of Accounts receivable (Appendix B).

A late charge of 1 % per month on outstanding balances will apply for overdue payments by PG&E to ESP.

PG&E is responsible for collection of all charges owed by DA Customers for ESP and PG&E services.

  Bill format



PG&E will include a one line summary of the ESP’s total charges, net of ESP adjustments, to the DA Customer on the first page of the PG&E consolidated bill at a CPUC-approved tariffed rate.

PG&E may provide additional billing detail for ESP’s charges if desired by ESP on a separate page at a CPUC-approved tariff rate.

In determining ESP’s cost responsibility for incremental postage costs, ESP’s separate pages shall be regarded as the incremental weight of the bill after PG&E’s bill, Mandated Notices, and discretionary PG&E notices.

  Mandated Notices



Under this billing option, PG&E will  provide any Mandated Notices to Customers.

  Use of billing envelope space



Apart from the bill and Mandated Notices, PG&E may enclose any additional material in the billing envelope at its sole discretion.

  Default by ESP or PG&E under consolidated billing



If ESP defaults on any of its obligations pertaining to PG&E consolidated billing service, including payment of any charges owed PG&E, PG&E may give written notice to ESP that PG&E will commence separate billing for the current Billing Cycle for all the ESP’s DA Customers.  Unless ESP has cured the default within 7 days of mailing of PG&E’s notice, PG&E will commence separate billing for ESP’s DA Customers in addition to seeking any other remedies it may be entitled to under this Agreement or otherwise.  ESP agrees that PG&E shall have the right to Customer payment for all PG&E services delivered during the billing cycle in which the default occurs.

If PG&E defaults on its payment obligations, or fails to perform any of its other obligations pertaining to PG&E consolidated billing service, ESP may give written notice to PG&E that it will conduct separate billing for its services and may commence such separate billing for the current billing cycle for all the DA Customers of ESP.  Unless PG&E has cured the default within 7 days of mailing of ESP’s notice, ESP will commence separate billing for ESP’s DA Customers in addition to seeking any other remedies it may be entitled to under this Agreement or otherwise.  PG&E agrees that ESP has the right to Customer payment for all ESP services delivered during the Billing Cycle in which the default occurs.

If the Parties commence separate billing for their services, the Parties agree to provide all billing and Metering data necessary for each Party to render separate bills for their services.

 Responsibility for costs



Except for the fees and charges referred to herein, the ESP and PG&E shall each be responsible for their costs associated with this billing option.

  Editing rights



Other than Mandated Notices, and information necessary to understand the ESP’s charges, the content of any other text messages for the ESP’s portion of the PG&E consolidated bill must be mutually agreed on by the Parties. 

Consolidated ESP billing



Under this billing option, ESP is required to send regular monthly bills to its DA Customers for PG&E’s charges and the FTA Charge and to render any adjusted bills for PG&E’s charges and the FTA Charge as received from PG&E.

Prerequisites



PG&E will not sell its Accounts receivable to ESP.

ESP must conform to PG&E’s credit and deposit requirements for ESPs performing consolidated billing as set forth in PG&E’s electric Rule 22.  To assure continued validity of established unsecured credit, the ESP shall promptly notify PG&E of any material change in its credit rating.  ESP shall also be required to furnish evidence of an investment grade rating (as set forth in Rule 22) to PG&E upon PG&E’s request.  In the event that PG&E determines that the ESP’s, or the ESP’s guarantor’s, credit rating is no longer of investment grade, and the ESP does not rectify or provide a security deposit commensurate with the change in the ESP’s creditworthiness, or if the ESP does not provide the requested evidence of an investment grade credit rating, PG&E shall determine whether such deficiencies constitute sufficient grounds for terminating this Agreement.  At the request of the ESP, evidence of an investment grade credit rating shall remain strictly confidential between the ESP and PG&E.  

No ESP may provide consolidated billing service to any DA Customer unless that Customer has paid PG&E in full for any balances owed for PG&E services, including the FTA Charge, and owed for the last utility bill for Full Service provided to the Customer up to the Service Change Date.

If ESP wishes to commence consolidated billing prior to payment by Customer of all balances owing for PG&E Full Service, including the FTA Charge, up to the Service Change Date, ESP must assume responsibility in writing for payment for such balances as billed by PG&E to ESP.

   

  Bill calculation



Within  three (3) business days of receipt of bill quality Meter data for a DA Customer being billed under this option, PG&E will provide bill ready charges for PG&E’s service and the FTA Charge, including any applicable taxes and surcharges, to ESP, i.e., PG&E will provide applicable charges for PG&E’s services and the FTA Charge in a form ready to be placed on the ESP’s consolidated bill.

The ESP is required to include as given all PG&E charges and the FTA Charge, including applicable taxes and surcharges, on the ESP consolidated bill.  The ESP has no obligations regarding the accuracy of charges calculated by PG&E.

PG&E will calculate any utility user taxes based on its services only and include those on the charges presented to the ESP. 

ESP will calculate its own charges, including any applicable taxes and surcharges, and place them on the ESP consolidated bill.

If no bill quality Meter data is available in a timely fashion, PG&E will send ESP a bill for PG&E’s services which will be due and payable on receipt.

Payment and collections



Under this billing option, pursuant to CPUC Decision 97-05-039, ESP agrees to pay all undisputed PG&E charges and the FTA Charge due to PG&E regardless of whether the DA Customer has paid the ESP for PG&E’s services, and regardless of the ESP’s ability to collect those charges from the DA Customer.

Any bill issued by PG&E to the ESP is due and payable on receipt.  ESP shall make all payments electronically or by wire transfer unless otherwise agreed to by PG&E.  The bill will be considered past due if it is not paid within 15 calendar days after transmittal.  If the bill is not paid within 7 calendar days of transmittal of PG&E’s past due notice, PG&E may revert the DA Customers back to separate billing immediately.  Late charges will be assessed by PG&E at the rate of 1 % per month of the outstanding balance owed to PG&E.

Bill format



ESP shall include a summary of PG&E’s charges on the first page of the ESP consolidated bill and provide a detailed summary of PG&E’s charges, including CTC charges and the FTA Charge, in the format supplied or specified by PG&E.

PG&E will not pay the ESP for any billing services performed by ESP under this billing option.

The ESP’s DA Customer will receive a credit from PG&E after such a credit, if any, is approved by the CPUC, for any billing services being performed by the ESP.  Such credits will not apply to any period before the CPUC’s final approval of such credits.

 Mandated Notices



Under this billing option, the ESP will be required to provide to its DA Customers any Mandated Notices. 

PG&E will design, and  provide such notices to the ESP.  If desired by ESP, PG&E will print such notices for the ESP in PG&E’s standard format and on PG&E’s standard paper size at no charge, but will charge the ESP any costs of delivery to the ESP and for any other incremental costs pursuant to PG&E’s rate schedules.  PG&E will provide a number of copies of such notices to ESP equal to the number of DA Customer Accounts for which ESP is performing consolidated billing.

  Use of billing envelope space



In addition to and apart from the bill (including PG&E’s charges and the FTA Charge) and Mandated Notices, ESP may enclose any additional material in its billing envelope at its sole discretion.

  Default



If PG&E defaults on any of its obligations pertaining to ESP consolidated billing service, ESP may give written notice to PG&E that ESP will commence separate billing for the current billing cycle for all ESP’s DA Customers. Unless PG&E has cured the default within 7 calendar days of transmittal of ESP’s notice, ESP may commence separate billing for ESP’s DA Customers in addition to seeking any other remedies it may be entitled to under this Agreement or otherwise.

If ESP defaults on its payment obligations, or fails to perform any of its other obligations pertaining to ESP consolidated billing service, PG&E may give written notice to ESP that it will conduct separate billing for its services.  Unless ESP has cured the default within 7 calendar days of transmittal of PG&E’s notice, PG&E may commence separate billing for ESP’s DA Customers in addition to seeking any other remedies it may be entitled to under this Agreement or otherwise.  ESP may not request or resume consolidated billing for its DA Customers for at least 6 months after  return of the DA Customer to separate billing and must reestablish credit pursuant to electric Rule 22.

If the Parties commence separate billing for their services, the Parties agree to provide all billing and metering data necessary for each Party to render separate bills for its service.

PG&E shall have the right to Customer payment for all PG&E services delivered during the Billing Cycle, and the FTA Charge, in which the default occurs.

  Cost responsibility



ESP is responsible for all of the costs of preparing the consolidated bill, mailing the consolidated bill, and collecting the charges in the consolidated bill.

  Editing rights



Other than Mandated Notices, and information necessary to understand the PG&E’s charges, the content of any other text messages for PG&E’s portion of the ESP consolidated bill must be mutually agreed on by the Parties. 

   Dual commodity (gas and electric) billing by ESP



If the DA Customer is a PG&E natural gas Customer, PG&E may, at its discretion, provide the Customer with a separate bill for PG&E’s natural gas services.  The terms and conditions of the ESP consolidated billing option will apply in the event ESP wishes to provide a single, consolidated bill to a Customer covering the charges related to PG&E electric and natural gas services for that Customer as well as the charges for natural gas aggregation and Electric Supply Services that the ESP is supplying to that Customer, except as PG&E may, in its discretion, otherwise agree.



Separate billing

  Bill calculation



PG&E will be responsible for calculating the bill for all PG&E charges and the FTA Charge (including any applicable taxes and surcharges), delivery, payment processing, and collections of PG&E charges and the FTA Charge.

The ESP is responsible for calculating the bill for all ESP charges, delivery, payment processing, and collections of ESP charges.

PG&E and ESP will each bill separately for utility user taxes for their own services.

The ESP and PG&E have no responsibility for accuracy of the charges of the other Party or for payment or collections disputes. 

PG&E and ESP will be responsible for any CPUC requirements with respect to bill formatting.

PG&E will  provide any Mandated Notices to its Customers.

Apart from the bill and Mandated Notices, ESP and PG&E may enclose any additional material in their respective billing envelopes at their sole discretion.

Neither Party is responsible for the other’s costs of billing under this option.

Billing adjustments for meter error and billing error



Billing adjustments for meter error and billing error under all billing options will be conducted pursuant to Section H of electric Rule 23.

Billing Disputes

Separate billing



Billing disputes between Customer and PG&E over PG&E bills for PG&E service and the FTA Charge under separate billing will be handled under PG&E’s Electric Rule 10.

PG&E Consolidated Billing



Billing disputes between Customer and PG&E over PG&E bills for PG&E service and the FTA Charge under PG&E consolidated billing will be handled under PG&E’s Electric Rule 10.

Billing disputes between an ESP and its DA Customer under PG&E consolidated billing will be handled as follows:



PG&E shall withhold from its payments to ESP an amount equal to the disputed amount until the dispute is resolved between ESP and its DA Customer.  The Customer and the ESP will be responsible for resolving their dispute, in a reasonable period of time, pursuant to whatever agreement is in place between the Customer and the ESP.

Once the dispute is resolved, PG&E will make the appropriate disbursements according to the instructions of both the ESP and its DA Customer.



A dispute over ESP charges does not relieve a DA Customer from its obligation to timely pay in full all charges on the PG&E consolidated bill.  If the Customer has a dispute with the ESP’s portion of the bill, and fails to remit that disputed amount to PG&E,  Customer shall be subject to the termination notice and provisions of PG&E’s rules.

ESP Consolidated Billing



If a DA Customer disputes the PG&E portion of its bill, it will so notify the ESP.  The ESP may withhold an amount equal to the disputed amount from its payments due PG&E.  PG&E and the DA Customer shall resolve their dispute in accordance with Rules 9 and 10.

�PG&E fees for billing services



ESP shall pay PG&E for all billing service rendered to ESP by PG&E as allowed under PG&E’s CPUC-approved rate schedules.

da service election and changes

Electronic Data Exchange 



ESP will be required to meet electronic data exchange requirements as specified by PG&E.  To commence the process for establishing this requirement, ESP must contact PG&E.  PG&E may allow alternative arrangements to electronic data exchange at its discretion.

ESP must have the capability to exchange data with PG&E via the internet.

At its discretion, PG&E may also require Electronic Data Interchange (EDI) before an ESP can provide Electric Supply Services if ESP will be performing Meter or billing for PG&E services; or PG&E will be doing billing for ESP services.  To commence the process for establishing  EDI, ESP must contact PG&E and shall be required to enter into a contract in the form of Appendix D, or any successor agreement.

Establishing electronic data exchange will be a time-consuming process requiring extensive coordination of systems between PG&E and ESP.  PG&E shall not be liable to ESP for any damages resulting from reasonable delays caused by this process. 

Change from PG&E Full Service Customer to ESP’s DA Customer

DASR requirement for each Customer Account



Before an ESP may provide Electric Supply Service to a DA Customer, it must submit a DASR for each DA Customer Account it wishes to serve and PG&E must approve the DASR.  Even if an ESP is aggregating two or more Customer Accounts for purpose of Electric Supply Services, it must still submit a DASR for each Customer Account. 

The DASR must be submitted electronically and must conform to PG&E’s requirements.  A schematic diagram of the elements required to be provided in the DASR is attached as Appendix C for illustrative purposes.  Actual DASR requirements may vary over time from the elements shown in Appendix C.

On a case-by-case basis, PG&E and ESP may mutually agree on a procedure to allow for submission of a DA Service request, in form satisfactory to PG&E, for multiple Accounts. 

PG&E approval of DASR



PG&E will perform an initial, non-binding check of each DASR for completeness.  The DASR will be rejected at this stage if any of the data elements are missing or cannot be verified.

A DASR shall be rejected if the ESP is in default of any of its obligations under this Agreement, including but not limited to being in arrears for payment to PG&E for any PG&E charges under this Agreement.

If the metering and/or electronic data exchange prerequisites under this Agreement for DA Service are not established the DASR will not be put in the processing queue.

Once metering and electronic data exchange prerequisites are met the DASR will be put in the processing queue with all other DASRs on a first-come first-served basis.

If the ESP and its proposed DA Customer claim the DA eligibility status under the provisions of PU Code Section 365(b)(2), PG&E will place the DASR at the head of the processing queue once the metering and electronic data exchange prerequisites are met.

ESP acknowledges that there may be reasonable delays in the processing of DASRs.  In performing both the initial validation check and processing of DASRs, PG&E will use reasonable efforts, utilizing existing resources and personnel, and taking into account all other prevailing circumstances, such as system operational conditions, and other priorities.  PG&E shall not be liable to ESP for any damages caused by reasonable delays in processing DASRs.

Once the DASR is approved, PG&E will notify ESP of the Service Change Date which shall be determined pursuant to Section C of Rule 23.

It is the ESP’s responsibility to notify the Customer of the Service Change Date.

If the Customer’s Meter is read before or after the Service Change Date, PG&E will estimate the Customer’s usage for the period between the Service Change Date and the actual date the Meter was read.

  PG&E rejection of DASR



PG&E may reject a DASR at any stage during either the initial validation check phase or after the DASR is placed on the processing list.

If a DASR is rejected, PG&E will so notify the ESP and explain the reasons for the rejection.  It is the ESP’s responsibility to notify the Customer of PG&E’s rejection.

At any time after a DASR has been approved, including after DA Service has commenced, PG&E can revoke its approval if it determines that the ESP or the Customer has provided materially misleading or incorrect information to PG&E, regardless of whether such information was submitted intentionally or inadvertently.

  

Change of another ESP’s DA Customer to ESP’s DA Customer



The DASR process specified in section 9.2 will be used to change another ESP’s DA Customer to ESP’s DA Customer.

ESP shall notify the old ESP of the new Service Change Date as specified by PG&E once the DASR submitted by ESP on behalf of the DA Customer is approved.

ESP shall obtain a signed CTC agreement from the DA Customer in the form of Appendix A, or, if the Customer has already executed such an agreement, from the Customer’s current ESP.

 Change of ESP’s DA Customer to another ESP



ESP’s  DA Customer shall not be switched to another ESP without PG&E’s approval of a DASR for that Customer submitted by the new ESP.

The ESP shall continue to provide Electric Supply and any metering and billing services (as specified in Attachment A) to its DA Customer until the Service Change Date following PG&E approval of a DASR submitted on behalf of the DA Customer by the new ESP.

If the ESP is performing Meter reading, ESP (1) shall provide PG&E with the out read or closing Meter read (in conformance with CPUC Meter reading standards) for the DA Customer switching to another ESP, and (2) shall provide the new ESP with DA Customer’s past 12 months worth of consumption data upon authorization by the Customer.

Return of ESP’s DA Customer to Full Service status

  Notice of return to Full Service status



ESP must submit a DASR to PG&E in order to return any DA Customer to PG&E Full Service.

The Service Change Date for the Customer’s return to Full Service shall be specified by PG&E according to Section 9.2.2.

ESP shall continue to provide Electric Supply Service and any relevant metering and billing services to the DA Customer until the Service Change Date for return of the DA Customer to PG&E’s Full Service.  If the Customer’s Meter is read before or after the Service Change Date, PG&E will estimate the Customer’s usage for the period between the Service Change Date and the actual date the Meter was read.



  Customer return on request



PG&E at its discretion, shall revert ESP’s DA Customer to Full Service if the Customer requests such return directly from PG&E.  The Service Change Date will be calculated as for return pursuant to a DASR under section 9.5.1 based on the date PG&E receives the request to return from the DA Customer.  PG&E will not be liable to ESP for any damages caused by PG&E’s reversion of a Customer to PG&E Full Service at the Customer’s request.

  Customer return due to ESP Default



If the ESP defaults on its Electric Supply Service obligations to a DA Customer without following the return requirements of this section, the Customer will automatically become PG&E’s Full Service Customer for all purposes, including metering and billing.  ESP agrees that under these conditions, PG&E has the right to bill the Customer for all services, including Electric Supply, for the entire Billing Cycle in which the reversion to Full-Service occurs.



 By Customer Default



If a DA Customer materially defaults on its obligations under PG&E’s electric rules and tariffs, the Customer’s DA Accounts may, at PG&E’s discretion after providing the Customer with notice and a reasonable opportunity to cure the default, automatically change to PG&E’s Full Service.  In this event, PG&E will bill the Customer for all services, including Electric Supply, for the entire Billing Cycle in which the change to Full Service occurs.  A material default shall include PG&E’s inability to gain access to the Customer’s meter so that PG&E may meet ISO or CPUC data transfer requirements.  PG&E will notify the ESP of the change of the Customer’s Accounts to Full Service.  PG&E shall not be liable to ESP for reversion of a DA Customer to Full Service under this section 9.5.4.

Change of premises



If a DA Customer wishes to move to a new premises in PG&E’s service territory, and wishes to continue with DA Service, ESP must submit a DASR to PG&E.  If the Service Change Date for DA Service at the new premises is later than the Customer’s relocation to the new premises, the Customer shall be a Full Service Customer at the new premises until the Service Change Date.

Current list of all DA Customers for ESP: “Attachment A”



PG&E will maintain an electronic list of all current DA Customers of the ESP which will be referred to as “Attachment A.”

The list will specify each Customer’s name, PG&E Account number, the Service Change Date for each Customer, and the services, in addition to Electric Supply, which the ESP is providing on each Customer’s behalf.

PG&E will update “Attachment A” promptly whenever a Service Change Date is established, whenever a DA Customer is returned to PG&E Full Service, whenever a DA Customer is switched to another ESP, or to reflect any other material change in service as reflected in any DASR approved by PG&E or otherwise.

“Attachment A” will be available to ESP on request.

Attachment A, maintained and updated by PG&E is hereby incorporated and made part of this Agreement and shall be presumed valid unless changed by mutual agreement of the Parties.  Disputes over the accuracy of Attachment A will be resolved by the ADR process in Appendix E.

  Fees for DASRs



A CPUC approved switching fee will be required when any DASR is submitted (for any purpose, i.e. whether to change metering or billing options, change of DA service between ESPs, or return to PG&E Full Service).

Frequency of submission of DASRs



ESP may submit a DASR for a given Customer as frequently as desired subject to the following conditions:



Each submission will be assessed a CPUC-approved DASR fee.

Prior to PG&E’s approval of a DASR for a given Customer and assignment of a Service Change Date:  (1) each new DASR for that Customer shall replace the previous DASR, even if the previous DASR was submitted by a different ESP; and (2) any DASR submitted by ESP,  shall be replaced by a subsequent DASR submitted for that Customer by another ESP.  PG&E will not be liable for any damages caused by replacing ESP’s DASR for a Customer with a subsequently submitted DASR for the same Customer by another ESP.

After the DASR has been approved and a Service Change Date  assigned, the change in service shall occur on the specified date according to the terms of the approved DASR.  Any subsequent DASRs submitted for that Customer will be processed and if approved will be assigned a new Service Change Date which will be at least 30 days after the previously approved Service Change Date.

�Withdrawal or cancellation of a DASR

  Switch from PG&E to ESP



A DASR submitted by ESP may be withdrawn by the ESP up to three (3) business days before the Service Change Date after which a new DASR will be required to terminate DA Service.

A DASR submitted by ESP on behalf of a Customer may be canceled or withdrawn up to three (3) business days prior to the Service Change Date by the Customer if Customer contacts PG&E directly.  

PG&E shall not be liable to ESP for any damages caused by PG&E’s cancellation of a DASR based on a direct cancellation or withdrawal request by the Customer.

  Switch between ESPs



If the DA Customer calls PG&E directly and so requests, PG&E will cancel (1) a DASR submitted by ESP to switch Customer from another ESP or (2) a DASR submitted by another ESP to switch the DA Customer from ESP to that ESP.

Dispute resolution



Disputes about the receipt, processing and approval or rejection of DASRs shall be resolved pursuant to the procedures under Appendix E provided that disputes over CTC exemptions shall be resolved pursuant to section 4.5.2 of this Agreement.



RECORD-KEEPING and auditing

  Record-keeping



ESP and PG&E agree to maintain proper business records relating to their obligations under this Agreement.  Such records shall include, but not be limited to:  Customer meter data used for billing and settlement purposes for the most recent twelve months of service for each Customer (must be kept for 36 months if ESP or PG&E no longer provide the Customer with Electric Supply Service); records of Scheduling Coordinator schedules and nominations; evidence of compliance with PU Code 366(d) and (e) where required for any DA Customer; Customer CTC agreements; and records to support renewable electric provider status if claimed.

  Auditing 



The Parties acknowledge the right of any regulatory or governmental body, including the CPUC, the ISO and the PX, to audit either Party’s compliance with this Agreement and with all legal regulatory requirements pertaining to DA Service.

communications, inquiries, and notifications

  Formal communications

Unless otherwise stated in this Agreement, any notice, demand, or request provided for in this Agreement, or served, given or made in connection with it, shall be in writing and shall be deemed properly served, given, or made if delivered in person or sent by United States mail, postage prepaid, to the persons specified below:

PG&E address

ESP address

 Physical service, emergency, outage, and safety related inquiries.



PG&E shall  be responsible for responding to all inquiries related to physical service,  emergency system conditions, outages, and safety (“emergency or outage” inquiries).

ESP must provide its Customers with conspicuous notice of PG&E’s emergency or outage contact telephone number.

At all times, ESP must have the capability of immediately referring any emergency or outage call received by ESP from one of its DA Customers to PG&E.  ESP  shall indemnify PG&E for any liability incurred by PG&E for ESP’s failure to immediately refer emergency or outage calls to PG&E.

�Billing inquiries



For all billing options, the following will govern responsibility for billing inquiries:



The ESP has responsibility for ensuring that its DA Customers call the ESP for inquiries relates to ESP services and has the obligation to respond to those inquiries.  ESP shall provide, and PG&E shall include, on the PG&E consolidated bill ESP’s phone number for ESP service-related inquiries.

PG&E has responsibility for ensuring that its Customers call PG&E for inquiries regarding PG&E’s services and the FTA Charge and has the obligation to respond to such calls.  PG&E will also respond to inquiries regarding its calculation of ESP charges under consolidated PG&E billing. PG&E shall provide, and ESP shall include, on the ESP consolidated bill PG&E’s phone number for PG&E service-related inquiries.

If PG&E receives an inquiry regarding ESP’s services and charges, PG&E will refer the inquiry to ESP.  

If the ESP receives an inquiry regarding PG&E’s services and charges, including the FTA Charge, the ESP will refer the inquiry to PG&E. 

If either Party does not comply with its responsibilities under this section, either Party can commence separate billing for its services.

Inquiries regarding metered usage will be directed to whichever party has Meter reading responsibility.  

ESP authorization for Scheduling Coordinator to notify PG&E if ESP does not submit schedules for its DA Customers 



The ESP shall instruct any Scheduling Coordinator it has dealings with to provide PG&E notice if the Scheduling Coordinator does not receive a schedule for ESP’s DA Customers consistent with applicable ISO and FERC tariffs.

Notification of load curtailment



PG&E will be responsible for implementing CPUC-approved load curtailment programs, including but not limited to providing notification to ESP of participating “non firm” Customers who are the DA Customers of the ESP of curtailment or pre-emergency curtailment requests, curtailment operations, and the associated results.  ESP agrees to immediately convey such notices to its affected DA Customers.

ESP shall immediately notify its scheduling coordinator(s) of any notice received from PG&E under this section 11.5.

Notification of Distribution System emergencies and outages

It may be necessary for PG&E to shed or curtail DA energy supply load which the ESP serves during anticipated or actual system emergencies.  These curtailments will be implemented at the request of the ISO, or as otherwise provided by CPUC tariffs. In such cases, PG&E will give both the affected DA Customers and the ESP as much notice as reasonably possible.

PG&E shall be responsible for notifying the ESP of emergency Distribution System conditions which may affect delivery of power and, in the event of an outage, make reasonable efforts to notify ESP and its affected DA Customers of restoration in progress.

PG&E shall notify ESP of planned Distribution System outages for maintenance work prior to commencement of such outages if feasible.

Such notices may be given verbally, through emergency response lines (if applicable), or in writing.

ESP shall immediately notify its Scheduling Coordinator(s) of any notice received from PG&E under this section.

Insurance requirements



During the term of this Agreement, ESP shall maintain commercial general liability and workers compensation insurance in amounts as reasonably required by PG&E.  Such insurance may be provided under one or more blanket policies of insurance maintained by ESP or its affiliates.  PG&E and its officers, agents and employees shall be named as additional insureds on all liability insurance policies.  All insurance shall be primary with respect to any insurance maintained by PG&E and shall not require contributions from PG&E’s insurance.  In the case of workers’ compensation, ESP’s insurance carrier shall be required to waive all rights of subrogation against PG&E and its officers, agents and employees.  No such insurance shall be canceled, or materially reduced in coverage or limits, or non-renewed, except after thirty (30) calendar days written notice to PG&E.  Evidence of insurance shall be submitted to and approved by PG&E.



term and termination

Execution of this Agreement and effective date



ESP must execute this Agreement before PG&E.

This Agreement is not valid unless both Parties have signed it.

This Agreement shall be effective from the date of PG&E’s signature.

  Term of the Agreement

Subject to performance of all other terms and conditions of this Agreement, this Agreement may be terminated by either Party upon thirty (30) day’s written notice.  However, any termination of this Agreement, in whole or in part, shall not release the Parties from any liability or obligation under this Agreement, whether in indemnity or otherwise, which may have accrued, or which may be accruing or which arises out of any claim that may have accrued or may be accruing at the time of termination.



PG&E may terminate this Agreement if the CPUC or other judicial or regulatory body of competent jurisdiction determines that PG&E should not fully recover from its ratepayers or otherwise all the reasonable costs incurred by PG&E in performance of this Agreement and in complying with all statutory and regulatory requirements for implementing DA Service.

 

default and remedies

  Default



Any material breach of this Agreement shall entitle the aggrieved Party to its lawful remedies, including termination of this Agreement.



Material breach shall include, but not be limited to:

Breach of the express warranties under Section 4 of this Agreement;

Failure to pay PG&E all amounts owing under ESP consolidated billing in accordance with Section 8 of this Agreement.  

  Force Majeure

An event of Force Majeure means any act of God, labor disturbance, act of the public enemy, war, insurrection, riot, fire, storm or flood, explosion, breakage or accident to machinery or equipment, any curtailment, order, regulation or restriction imposed by governmental, military or lawfully established civilian authorities, or any other cause beyond a Party's control.  Neither the ESP nor PG&E will be considered in default as to any obligation under this Agreement if prevented from fulfilling the obligation due to an event of Force Majeure.  However, a Party whose performance under this Agreement is hindered by an event of Force Majeure shall make all reasonable efforts to perform its obligations under this Agreement.

  Waiver of default

A waiver by either Party of any one or more defaults by the other hereunder must be in writing and shall not operate as a waiver of any future default or defaults, whether of a like or of a different character.

  No Consequential Damages



Neither Party shall be liable to the other for any consequential, incidental, indirect, or special damages, whether such damages arise in contract, tort or otherwise, including but not limited to lost profits and loss of power, arising under this Agreement, even if the other Party’s conduct is negligent, grossly negligent, or willful.



 No liability for reasonable delays in PG&E performance



Limitations imposed by use of existing personnel and resources, and operational and other circumstances both within and beyond PG&E’s control, may cause delays in PG&E’s performance of its obligations under PG&E’s electric rules, this Agreement, and under any legal or regulatory requirement related to DA service.  PG&E shall not be liable to DA Customers or ESPs for any damages caused by such delays.

  General indemnity



ESP shall indemnify, defend and hold harmless PG&E, its officers, directors, agents, and employees, from and against all claims, demands, losses, damages, costs, expenses, including workers’ compensation expense, incurred by PG&E, and legal liability connected with or resulting from injury to or death of persons, including but not limited to employees of PG&E or ESP; injury to property of PG&E, ESP, or a third party, or to natural resources, or violation of any local, state or federal law or regulation, including but not limited to environmental laws or regulations, or strict liability imposed by any law or regulation; arising out of, related to, or in any way connected with the transactions contemplated by this Agreement, however caused, regardless of any strict liability or negligence of PG&E, whether active or passive, excepting only such claims, demands, losses, damages, costs, expenses, liability or violation of law or regulation as may be caused by the sole negligence or willful misconduct of PG&E, its officers, agents, or employees.  



Without limiting the foregoing, or any other provision of this Agreement, ESP shall indemnify PG&E from all claims, demands, losses, damages, costs, expenses, including workers’ compensation expense incurred by PG&E, and legal liability arising out of or related to ESP’s breach of any warranty in this Agreement, loss of CTC if Customer did not submit agreement to ESP, meter damage or injury caused by ESP-installed metering, damages caused by ESP’s default of its obligations hereunder, claims by ESP’s DA Customer following PG&E’s termination of this Agreement according to its terms, claims by ESP’s  Customer for PG&E’s disconnection of Customer and inaccuracies in any DASR submitted by ESP.

Dispute resolution



The Parties agree that any dispute arising under this Agreement will be resolved by the procedures set forth in Appendix F hereto unless otherwise provided in this Agreement.

Assignment

This Agreement and the rights granted hereunder are being granted personally to ESP and shall not be assigned in whole or in part by ESP without the prior consent of PG&E.  Such consent must be in writing and granted or signed by an authorized representative of PG&E.  Assignment of this Agreement shall not be unreasonably withheld.  Assignment shall not relieve ESP of its obligations under this Agreement.  Any assignment which does not comply with the provisions of this section shall be null and void.

Waiver



No performance under this Agreement will be deemed waived unless the Party entitled to performance has expressly waived such performance in writing.

Non-waiver



Failure by either party to enforce any right or obligation with respect to any matter arising in connection with this Agreement shall not constitute a waiver as to that matter or any other matter.  

Choice of laws



This Agreement shall be governed by and construed in accordance with the laws of the State of California, excluding any choice of law rules that direct the application of the laws of another jurisdiction.

Captions



The Table of Contents, titles, subject headings, and similar references in this Agreement are provided for ease of reference only and are not intended to affect the meaning of the contents or scope of this Agreement.

Severability  



Each provision of this Agreement shall be interpreted so as to be valid and enforceable under applicable law.   If any term or provision is held invalid or unenforceable, that provision shall be ineffective only to the extent of such invalidity or unenforceability, without thereby invalidating the remainder of that provision or any other provision in this Agreement.

�No Third Party Beneficiaries



This  Agreement is entered into for the express benefit of the Parties.  This Agreement is not intended, and shall not be deemed, to create any rights or interests whatsoever in any other person, including without limitation, any right to enforce the terms of this Agreement.

Timing



Unless otherwise stated, all references in this Agreement to "days" shall be to calendar days. 

INDEPENDENT CONTRACTOR



In assuming and performing the obligations of this Agreement, ESP is an independent contractor and shall not be eligible for any benefits which PG&E may provide its employees, except as expressly provided for in this Contract.  All persons, if any, hired by ESP shall be employees or agents, or subcontractors of ESP and shall not be construed as employees or agents of PG&E in any respect.

NOT A JOINT VENTURE



Unless specifically stated in this Agreement to be otherwise, the duties, obligations, and liabilities of the Parties are intended to be several and not joint or collective.  Nothing contained in this Agreement shall ever be construed to create an association, trust, partnership or joint venture or to impose a trust or partnership duty, obligation, or liability on or with regard to either Party.  Each Party shall be liable individually and severally for its own obligations under this Agreement.

MEANING OF CERTAIN WORDS  



Unless otherwise stated, any reference in this Agreement to an article, section, subsection, schedule, exhibit or similar term refers to the provisions of this Agreement.  

Unless otherwise stated, a reference to a section includes that section and all its subsections.  For example, a reference to “Section 2.4” includes the following:  Section 2.4, Section 2.4.1, and Section 2.4.2. 

The words “include,” “includes,” and “including” when used in this Agreement shall be deemed in each case to be followed by the words “without limitation.”

Entire Agreement



This  Agreement is intended as a final, complete, and exclusive statement of the Agreement between the parties with respect to the terms of this  Agreement.   This Agreement integrates and supersedes all prior negotiations, correspondence, understandings and agreements between the parties with respect to its subject matter. 

responsibility for agents’ actions



ESP and PG&E will be responsible for all their respective obligations under this Agreement regardless of whether they arrange with third parties to act as agents or subcontractors to provide services for DA Customers. 



IN WITNESS WHEREOF, the Parties have executed this Agreement in multiple originals of equal dignity by their respective duly authorized representatives.



Executed this_________day of ________________, 19____.

PACIFIC GAS AND ELECTRIC COMPANY

BY:________________________

____________________________________(ESP)

BY: _________________________________

�APPENDICES

A.  CTC agreement

B.  Terms and conditions of purchase of Accounts receivable

C.  Schematic of elements of DASR

D.  EDI contract

E. Fast track ADR procedures

F. Regular ADR procedures
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