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�INTRODUCTION


Pursuant to Rule 86.2 of the Rules of Practice and Procedure of the California Public Utilities Commission (Commission), Southern California Edison Company (U 338�E) (SCE) submits this response to the applications of Enron Corporation and New Energy Ventures (Enron/NEV) and Commonwealth Energy Corporation (Commonwealth) for rehearing of D.98�09�070 (the Phase 2 Decision).  Enron/NEV and Commonwealth’s applications for rehearing should be rejected because they fail to state any grounds upon which the Phase 2 Decision is either “unlawful or erroneous”.�/ 


�DISCUSSION


Enron/NEV’s Application For Rehearing


In their application for rehearing, Enron/NEV simply reiterate arguments that Enron repeatedly made throughout the proceedings – arguments that were fully considered by the Commission and were soundly rejected based upon the evidentiary record�/ -- and attack the Commission’s decision by raising a variety of contentions that are specifically refuted in the record.  Enron/NEV’s arguments constitute precisely the sort of “vague assertions” made without meaningful citation to the record that are properly “accorded little attention” under the Commission’s Rules.�/  Because Enron’s vague assertions do not meet the Commission’s criteria for rehearing and are indeed contradicted by the record, Enron/NEV’s application for rehearing should be summarily rejected.


Enron's Well�Worn Argument In Favor Of A Fully�Allocated Or Lrmc Costing Approach For The Credits Should Be Rejected For The Reasons Already Stated By The Commission In D.98�09�070


In D.97-05-039 and D.98-02-111, the Commission adopted the overarching policy that Revenue Cycle Services (RCS) credits should be set equal to the net cost savings that are achievable by the Utility Distribution Companies (UDCs) when customers decide to take RCS services from an Electric Service Provider (ESP).�/  Throughout these proceedings, Enron has flouted this fundamental ruling by proposing the adoption of a fully-allocated cost methodology or Long�Run Marginal Costing (LRMC) methodology�/ that would immediately include in the credits costs that are sunk and costs that are indisputably fixed and unavoidable during at least the short term.�/  In its application for rehearing, Enron/NEV continue to mount an improper collateral attack upon the Commission’s already established policy that the credits should be based upon net cost savings.  Although Enron/NEV’s application can and should be denied upon that basis alone�/, it should also be denied because Enron/NEV’s contentions are, as demonstrated below, entirely unfounded and, in many instances, directly contradicted by the record.


Enron/Nev's Contention That The Commission Erred In Its Rulings Concerning Pricing Signals Is Unfounded And Contradicted By The Record


Enron/NEV generally contend that the Commission has sent the wrong price signal to competitors by adopting a credit methodology that includes all costs (including opportunity costs) that could potentially be avoidable in the short term rather than a fully allocated methodology that “reflect[s] all fixed and variable costs associated with the service” including direct, indirect and common costs.�/  The Commission, however, did not commit legal error in light of the overwhelming record evidence that refutes Enron/NEV’s position.


The evidentiary record makes clear that Enron/NEV’s fully�allocated methodology would send an improper and inefficient price signal to competitors both because it would require an arbitrary allocation of fixed joint and common costs and because it would treat as avoidable the UDCs’ sunk investment in existing infrastructure.�/  When, as with RCS, there is sufficient existing infrastructure to meet market demand, new entry is inefficient and uneconomic unless the total cost for the new entrant is lower than the short�run marginal cost of the incumbent.�/  As in many other contexts�/, the Commission has correctly concluded in the Phase 2 Decision that the RCS avoided cost credits should be set at a level that “promote[s] economic efficiency and encourage[s] only those infrastructure investments that are not unnecessarily duplicative.”�/  The costing methodology established by the Commission in the Phase 2 Decision is consistent with this objective while the costing methodology proposed by Enron/NEV would undermine it.


Enron/NEV’s more specific argument with respect to pricing signals is also contrary to the record.  Enron/NEV incorrectly contend that “there is nothing in the record” to support the Commission’s conclusion that in the short term ESPs will be able to rely upon “economies of scope” to “recover their fixed costs in related markets”.�/  At least three witnesses, including Enron’s own witness, offered unrebutted testimony that supports the Commission’s conclusion.�/ 


As Dr. Landon explained, for example, there exist a variety of potential new entrants, such as Enron, that have already invested in and established substantial billing systems for their existing lines of business.�/  Such entities would be able to enter the market without receiving a credit that allows them to recover fixed costs.�/  Enron’s witness, Dr. Weisenmiller, agreed with this analysis on cross examination and stated his belief that Enron already has such a billing system.�/  Thus, despite Enron/NEV’s bare assertion to the contrary, the record more than adequately supports the Commission’s conclusion with respect to this issue.


Enron/Nev Continue To Mischaracterize The Meaning Of The Commission's Ratesetting Decision


As Enron has done throughout these proceedings, Enron/NEV mischaracterize snippets of the Ratesetting Decision’s (D.97�08�056) statements about allocation of A&G to generation as support for its fully�allocated cost approach to pricing RCS credits.�/ 


As SCE and ORA have already explained in detail in these proceedings�/, the Ratesetting Decision does not provide a useful analogy because UDCs are not “competitors” in the RCS market in the same way that they are competitors in the generation market.  In the RCS market (unlike in the generation market), UDCs continue to have a direct default provider obligation that requires them to maintain the infrastructure to supply RCS on demand.  Also, as generators, UDCs have flexibility in pricing the generation that they do keep in their bids to the PX, unlike in RCS where UDCs are required to provide the service at frozen rates.  In light of these incumbent burdens, it is not appropriate to assume that UDCs can immediately shed the common costs that Enron/NEV seek to allocate to the RCS credit.�/ 


Despite Enron/NEV’s Bare Assertion To The Contrary, The Record Amply Supports The Commission’s Conclusion That A Costing Methodology That Immediately Allocates To The Credit Costs That Are Sunk Or That Are Fixed In The Shorter Term Would Cause Cost Shifting


Although Enron/NEV purport to “recognize” the Commission’s concern about preventing improper cost shifting�/, they offer no meaningful solution to the substantial cost shifting problem that occurs if the credits are immediately priced at levels that reflect fully allocated or long run marginal cost.


Enron/NEV want to set the credit that SCE will be required to provide immediately on January 1, 1999 at an amount that is equal to what Enron/NEV believe SCE could potentially avoid over the long�term by “reduc[ing] overheads” and “minimiz[ing] excess capacity.�/  Even assuming (contrary to the record in these proceedings) that SCE would be able to avoid all of the costs identified by Enron/NEV over the long�term, a major cost�shift would occur in the shorter term while SCE is providing the fully�allocated cost credit but is not yet able to avoid those costs.  This is precisely the sort of unfair cost�shift that the Commission has sought to avoid.  Moreover, as the Commission has correctly recognized, there is no way to remedy this unfair cost-shifting during the transition period, because UDC rates are frozen pursuant to AB 1890.�/  


The Commission has correctly concluded that cost�shifting concerns are an additional reason that the credits should be set throughout the rate freeze using a short�run avoided cost methodology that provides for periodic updating as the penetration rates increase and additional costs become avoidable.  Nothing in Enron/NEV’s application casts any doubt upon the appropriateness of that decision.�/ 


Enron/Nev's Contention That There Is A "Lack Of Comparability" Between SCE’s Credits And Its Service Fees Is Unfounded


Enron/NEV also erroneously contend that there is a lack of comparability between the credits and the service fees that the UDC will charge an ESP “when it performs the same service for the ESP.”�/  The fundamental problem with Enron’s argument is that Enron appears to be asking the Commission to require “comparable” pricing for different services.


The RCS credits are designed, as the Commission mandated, to reflect RCS�related costs that SCE will avoid when it no longer has to perform certain activities.  The non-discretionary service fees for billing services relate to different activities that SCE must undertake as a direct result of a customer’s decision to receive its billing services from an ESP.�/  It should come as no surprise that the credits and the service fees are not equal in amount since they do not reflect “the same service” as Enron (wrongly) suggests.


The example that Enron uses to support its “non-comparability” argument demonstrates its fallacy.  Enron cites as a supposed example of non-comparability PG&E’s credit for full consolidated ESP billing for residential customers for which, Enron alleges, PG&E’s non-discretionary service fee is larger than its credit.�/  This observation, however, merely demonstrates what SCE has stated all along – that UDCs will have to undertake substantial new activities to support full consolidated ESP billing and that, for certain customer groups, these activities would cost more than the savings associated with the different activities that SCE would avoid under full consolidated ESP billing.�/  SCE provided unrebutted evidence on this issue throughout the proceeding�/, and it thus should come as no surprise that the service fees may be larger than the credits in certain instances involving full consolidated ESP billing.  Although this outcome may mean that full consolidated ESP billing should not be undertaken unless and until it becomes clear whether ESPs really intend to avail themselves of this option, it does not mean that the Commission should permit Enron/NEV to endlessly relitigate the numbers until they end up more to Enron/NEV’s liking.�/ 


Based upon the improper evidentiary exhibit that Enron/NEV attached to their application for rehearing, it appears that Enron/NEV also want to compare the discretionary service fees that are the subject of another proceeding with the non-discretionary service fees that are at issue here.  This is an improper attempt to reopen the proceedings to introduce information that is both well beyond the scope of this proceeding and, in any event, entirely irrelevant.  SCE’s discretionary service fees relate to competitive service offerings that SCE has decided to offer to ESPs on a discretionary basis.  These fees are for different services than are the non-discretionary service fees and thus do not form the basis for any meaningful comparison.  Moreover, the discretionary service fees have never been a part of this proceeding and instead have been the subject of a separate proceeding before a different ALJ.  It is far too late in the game to move the discretionary service fees into the already-litigated RCS credit proceeding.


Commonwealth's Application For Rehearing


Although Commonwealth chose not to be an active party throughout this proceeding, it has now filed an application for rehearing that contends that several issues that have already been litigated in great detail nonetheless require relitigation.  Commonwealth had a full opportunity to present evidence on these issues during the hearings.  It cannot make up for its failure to develop a persuasive evidentiary record through the vehicle of an application for rehearing.  As discussed below, the claims raised by Commonwealth are groundless, and the Commission should deny Commonwealth’s application in its entirety.


Commonwealth’s Challenge To The Commission’s Net Avoided Cost Methodology Is Unfounded


Commonwealth challenges on several grounds the Commission’s decision to allow UDCs to recover the offsetting incremental cost of accommodating ESP consolidated billing through service fees.  Each of Commonwealth’s arguments, however, is entirely unfounded.


First, Commonwealth suggests that allowing UDCs to recover such offsetting costs is inconsistent with the Commission’s objective “to assure market entry by competitors.”�/  But Commonwealth simply misunderstands the Commission’s objective.  The Commission has stated that it does not desire to promote any and all competition in the RCS market, but rather to promote only economically efficient competition.�/  As is well�established in the record of these proceedings, economic efficiency demands that UDCs be allowed to recover from ESPs the incremental costs that ESPs impose upon UDCs when they decide to provide RCS services to their direct access customers.�/  If ESPs are able to avoid such costs, as Commonwealth proposes, they will have an incentive to enter the market even though the total cost to society would be increased.�/ 


Second, Commonwealth mistakenly relies upon the Commission’s general statements regarding the Section 376 proceeding to reach the ill�founded conclusion that the imposition of non-discretionary service fees for billing is beyond the scope of this proceeding.�/  In the RCS proceeding, the Commission has directed the UDCs to recover as non-discretionary service fees certain ongoing incremental costs that relate to specific additional activities that the UDC must undertake whenever a customer chooses to have its billing services provided by an ESP rather than a UDC.  Commonwealth confuses this narrow issue with an issue that is presently before the Commission in the Section 376 proceedings – the recovery of costs related to building the infrastructure (including RCS-related infrastructure) that is necessary to facilitate direct access.  The Commission has correctly stated in the Phase 2 decision that the latter issue is beyond the scope of this proceeding while at the same time making quite clear that the former issue is within the scope of these proceedings.�/ 


Finally, Commonwealth incorrectly suggests that parties had no “opportunity to address” the billing offsets/service fees that are now the subject of implementation advice letter filings.�/  To the contrary, SCE’s billing offsets were extensively litigated throughout these proceedings.  TURN/UCAN, for example, raised a variety of issues with respect to SCE’s billing offsets, and SCE provided testimony rebutting their concerns.�/  Commonwealth chose not to take part in that litigation, and has stated no legitimate reason to relitigate those issues now.


Commonwealth’s Concerns About The Cost Of Full Consolidated Esp Billing  Are Not A Proper Basis For Engaging In “A Full Hearing On The Rcs Unbundling Implementation Cost Issues”


Commonwealth expresses concern with respect to the UDCs’ high estimates of the cost to implement full consolidated ESP billing and on that basis contends that the Commission should abandon the advice letter filing process and relitigate all of the “RCS unbundling implementation cost issues.”�/  The parties have already litigated in great detail all of the issues relating to the UDCs’ offsetting costs and are presently in the process of bringing those issues to a conclusion pursuant to the Commission’s mandated post-decision workshop and advice letter process.  SCE has provided detailed testimony with respect to full consolidated ESP billing�/, and Commonwealth’s Application for Rehearing, by contrast, simply makes critical comments without referring to any supporting authority.  In addition, Commonwealth repeats its prior error in assuming that any ESP fees are improper to the extent that they deter entry.  On the contrary, as the Commission recognized, ESPs must be required to pay for the costs that they cause in order to prevent inefficient entry.�/  Because Commonwealth has provided no grounds upon which the Commission can grant its application for rehearing, the Commission must deny it.
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�CONCLUSION


For the reasons set forth herein, and based on the record established in this proceeding, the Commission should reject the Enron/NEV and Commonwealth Applications for rehearing.
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�/	Commission Rules of Practice and Procedure, Rule 86.1.


�/	In its entire application, Enron/NEV cite only once to the evidentiary record, and that citation is merely a reiteration of Enron’s definition of fully�allocated costs.  See Enron/NEV Application for Rehearing at 3, n.4.


�/	Commission Rules of Practice and Procedure, Rule 86.1.


�/	D.97�05�039, mimeo, at 2, 8, 17�18, 21�22, 30, Conclusions of Law 8, Ordering Paragraph 5; D.98�02�111, mimeo, at 5.


�/	In this Application and throughout the proceedings, Enron has used these terms interchangeably as though they were synonyms.  See Enron/NEV Application at 2�3, 6; Ex. 51 (Enron/Weisenmiller) at 7�10.  But, as the witness for the California Energy Commission (CEC) correctly observed, for various reasons a fully allocated costing methodology is not equivalent to a long�run marginal costing methodology, including, for example, because only the former includes fixed joint and common costs.  Tr. 1193�97 (CEC/Jaske).


�/	Ex. 33 (SCE/Fellows) at 3�4.


�/	See, e.g., D.95�01�003, 1995 Cal. PUC LEXIS 3, at *7 (holding that it is improper to relitigate issues that have been dealt with in a previous final Commission decision, and that proper course of action “would have been an application for rehearing of the earlier decision.”)


�/	Enron/NEV Application for Rehearing at 2�3.


�/	Ex. 29 (SCE/Landon) at 16�17; Ex. 33 (SCE/Fellows) at 10�12.


�/	Ex. 29 (SCE/Landon) at 5�6, 10�11, 14, 16�17, 18�19; see also SCE Phase 2 Opening Brief at 17�19.


�/	Ex. 33 (SCE/Fellows) at 11.


�/	D.98�09�070, mimeo, at 5.


�/	Enron/NEV Application for Rehearing at 3�4 (quoting D.98�09�070), mimeo at 12.


�/	Ex. 29 (SCE/Landon) at 28; Ex. 33 (SCE/Fellows) at 12; Tr. 881-85 (Enron/Weisenmiller).


�/	Ex. 29 (SCE/Landon) at 28.


�/	Id.


�/	Tr. 881-85 (Enron/Weisenmiller).


�/	Enron/NEV Application for Rehearing at 5.


�/	SCE Phase 2 Reply Brief at 11�13; ORA Phase 2 Opening Brief at 8.


�/	Id.


�/	Enron/NEV Application for Rehearing at 9.


�/	Enron/NEV Applications for Rehearing at 5.


�/	D.98�09�070, mimeo at 13.


�/	Enron/NEV repeat the argument that SCE will not have sufficient incentives to reduce costs absent the use of a fully�allocated costing methodology.  This claim is incorrect because, as Enron/NEV effectively concedes (Enron/NEV Application at 6), SCE’s PBR mechanism provides SCE with strong incentives to accomplish such cost savings.  Ex. 33 (SCE/Fellows) at 12.


�/	Enron/NEV Application for Rehearing at 6.


�/	See Ex. 5 (SCE/Pope) at 26�28; Ex. 32 (SCE/Fellows) at 6-9, (SCE/Pope) at 14�18.


�/	Enron/NEV Application for Rehearing at 8.


�/	Ex. 32 (SCE/Fellows) at 7.


�/	Id. (SCE/Pope) at 11�18.


�/	It is also important to note that Enron/NEV’s focus on the costly Full Consolidated Billing option severely skews the picture.  Enron/NEV fail to point out that, for SCE, in all instances involving partial consolidated billing, the credits are larger than the non-discretionary service fees.


�/	Commonwealth Application for Rehearing at 4.


�/	D.98�09�070, mimeo, at 5.


�/	See Ex. 58 (ORA/Price) at 5, 12 (endorsing a “net avoided cost” methodology); SCE Phase 2 Opening Brief at 17�19; Ex. 29 (SCE/Landon) at 14.


�/	Ex. 29 (SCE/Landon) at 9�11.  As with Enron/NEV’s challenge, Commonwealth’s challenge to the basic net avoided cost methodology also constitutes an improper collateral attack upon the Commission’s prior decisions in D.97�05�039 and D.98–02–111.


�/	Commonwealth Application for Rehearing at 5�6.


�/	D.98�09�070, mimeo, at 15�16.


�/	Commonwealth Application for Rehearing at 6.


�/	Ex. 76 (TURN/UCAN/Marcus) at I-21 to I�28; Ex. 33 (SCE/Pope) at 56�65.


�/	Commonwealth Application for Rehearing at 8.


�/	See generally Ex. 32.


�/	D.98-09-070, mimeo at 15.  SCE agrees with Commonwealth that the implementation costs are high and, for this reason, SCE has consistently advocated throughout these proceedings that full consolidated ESP billing should not be implemented unless and until one or more ESPs commit to using the service and to paying for the costs of its implementation.  As discussed in SCE’s supplemental advice letter filing in this proceeding, several parties have recommended that the full consolidated ESP billing option be removed as an option pending further study of the issue in a working group setting.  See Advice Letter 1338�E�A at 3�4 (October 21, 1998).  SCE supports this recommendation.
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